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(1) 

CIVIL RIGHTS DIVISION OVERSIGHT 

THURSDAY, JUNE 21, 2007 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The Committee met, pursuant to notice, at 2:03 p.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Benjamin L. Cardin, 
presiding. 

Present: Senators Cardin, Kennedy, Whitehouse, and Hatch. 

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, A U.S. 
SENATOR FROM THE STATE OF MARYLAND 

Senator CARDIN. The Committee will come to order. 
First, let me thank Chairman Leahy and Senator Kennedy for 

asking me to chair this hearing today as the Judiciary Committee 
carries out its responsibility on oversight of the Civil Rights Divi-
sion. 

It is fitting that we hold this hearing today as we approach the 
50th anniversary of the Civil Rights Act of 1957, which created the 
Civil Rights Division. This was the first civil rights legislation en-
acted in the United States since Reconstruction. 

This hearing is also part of the Committee’s ongoing investiga-
tion of the firing of U.S. Attorneys for improper reasons and the 
growing influence of politics in the Department of Justice. I am 
concerned as to what extent political appointees overrule the rec-
ommendations and advice of career prosecutors and staff at the 
Civil Rights Division when it comes to enforcing the laws and when 
it comes to the hiring, promotion, and firing of staff. 

I am gravely concerned that over the past 6 years the Bush ad-
ministration has permitted, and even encouraged, political consid-
erations and influence in deciding whether to enforce the law. This 
Committee will scrutinize the performance of the Division in en-
forcing anti-discrimination statutes enacted by Congress, including 
laws relating to voting rights, civil rights, housing, and employ-
ment. The Division has the unique resources, obligations, and man-
date from Congress to file these types of cases to protect minority 
rights throughout the United States. In many cases only the Jus-
tice Department can file the type of complex and far-reaching cases 
that can challenge and ultimately remedy and destroy discrimina-
tory practices and patterns, as we continue our long and unfinished 
journey toward achieving equal rights and equal justice under the 
law for all Americans. 

I am disturbed by today’s story in the Washington Post, which 
gives numerous examples of the improper role that politics is play-
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ing in the Division. This Committee will want to hear from the As-
sistant Attorney General whether he thinks it is appropriate and 
consistent with the law and Justice Department regulations for a 
manager to ask his Justice Department staff whom they voted for 
in an election; whether this is an appropriate factor to consider 
when hiring, firing, and promoting staff; whether these types of in-
cidents create a culture of intimidation at the Division; whether 
this culture may have contributed to a large number of resigna-
tions and retirements from the Division, followed by the hiring of 
a less experienced, less diverse, and more ideological group of law-
yers; and whether these practices undermine the credibility of the 
lawyers at the Division and the overall reputation of the Depart-
ment of Justice. 

I also welcome our distinguished panel of witnesses and would 
solicit their views on the record of the Civil Rights Division. For 
example, enforcement actions on behalf of racial minorities have 
declined, such as the filing of disparate impact cases under Title 
VII. The Division’s Appellate Section has dramatically reduced its 
interventions in major discrimination cases. The Department has 
hired a large number of new attorneys who have no background in 
civil rights litigation. The Department has filed a declining number 
of pattern and practices of employment discrimination cases. The 
Department has filed a declining number of vote dilution cases 
under Section 2 of the Voting Rights Act. The Department has filed 
a declining number of cases challenging abusive policy practices. 

This Committee has a responsibility to the American public to 
ensure that the Civil Rights Division aggressively carries out its 
very important mandate. 

Senator Hatch. 

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM 
THE STATE OF UTAH 

Senator HATCH. Well, thank you, Mr. Chairman. I, too, look for-
ward to this hearing. I hope it is a hearing about civil rights en-
forcement and not just another political meeting, because I think 
we have tremendous work that we do and have to do. And I want 
to make sure that we do the type of work that has to be done. 

I am particularly happy to welcome Mr. Kim here today. Wan 
Kim worked for us here on the Committee. He did a tremendous 
job, I think got along well with everybody on the Committee, and 
I am very proud that you are down there, especially in this Divi-
sion, because I know that you take these matters very seriously. 
And I also welcome all of the other witnesses who are going to be 
here today. 

Thank you, Mr. Chairman. 
Senator CARDIN. Our first witness is the Honorable Wan Kim, 

who has been the Assistant Attorney General for the Civil Rights 
Division of the United States Department of Justice since Novem-
ber 9, 2005. Perhaps the most important thing about Mr. Kim’s 
background, as Senator Hatch has already pointed out, is that he 
is very familiar with the work of the Judiciary Committee, having 
served this Committee with great effectiveness, and we certainly do 
welcome you here today. 
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As is the practice of the Judiciary Committee, I would ask that 
you rise for the oath. 

Do you affirm that the testimony you are about to give before the 
Committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. KIM. I do. 
Senator CARDIN. Thank you. You may proceed. 

STATEMENT OF WAN J. KIM, ASSISTANT ATTORNEY GENERAL, 
CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE, 
WASHINGTON, D.C. 

Mr. KIM. Thank you. Mr. Chairman, and thank you, Senator 
Hatch, for attending this hearing. Senator Hatch, I think everyone 
knows, everyone who has ever worked for you know it is a great 
privilege and honor to work for you. And certainly my time in the 
Committee was also a great highlight of my career. 

It is a pleasure to appear before you to talk about the work of 
the Civil Rights Division, and I am pleased to report on some out-
standing accomplishments that we have attained in the Division 
since I last appeared before this Committee 7 months ago. I am 
very proud of the professional attorneys and staff in the Division 
whose talents, dedication, and hard work have made these accom-
plishments possible. My prepared written statement details the ac-
complishments of each section of the Division, and, Mr. Chairman, 
I would ask that the entirety of my prepared statement be placed 
into the record. 

Senator CARDIN. Without objection, all of the statements from 
the witnesses today in their entirety will appear in the record. 

Mr. KIM. Thank you, Mr. Chairman. 
First, I am pleased to report that exactly 1 week ago, on June 

14, 2007, a Federal jury sitting in the Southern District of Mis-
sissippi returned guilty verdicts against former KKK member 
James Seale for his involvement in the abduction and murders of 
two young African-American men. Now, these crimes were com-
mitted 43 years ago, in 1964. Seale and other Klansmen abducted 
Henry Dee and Charles Moore, both 19 years old at the time, and 
drove the two young men into a secluded location where the Klans-
men beat the victims and interrogated them at gun point. Seale 
and the other Klansmen then bound the two men with duct tape. 
The Klansmen then drove the victims to Parker’s Landing in War-
ren County, Mississippi, in a route that took them through the 
State of Louisiana. Once at Parker’s Landing, the Klansmen se-
cured Dee to an engine block and threw him into the old Mis-
sissippi River, drowning him. The Klansmen next secured iron 
weights to Moore and also threw him into the river. 

Several months after the kidnapping and murders, divers recov-
ered from the river the badly decomposed remains of the two young 
men. This case was indicted by the Civil Rights Division and by the 
U.S. Attorney’s Office earlier this year. I would like to express my 
thanks to the U.S. Attorney’s Office for the Southern District of 
Mississippi for its diligent efforts in working with the Civil Rights 
Division on this very difficult and very dated case. Our collabo-
rative efforts helped to finally bring justice to the victims and their 
families. 
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While the Federal Government’s ability to bring civil rights era 
murders is limited by the provisions of then-existing Federal law, 
the Department is committed to vigorously prosecuting such cases. 

I would also like to commend the Committee for its consideration 
and support of S. 535, the Emmett Till Unsolved Civil Rights 
Crime Act, which, if funded, would facilitate the investigation of 
over 100 civil rights era murders identified by the FBI and the De-
partment of Justice. 

Second, we continue to make great strides in our effort to combat 
human trafficking, increased by sixfold the number of human-traf-
ficking cases filed in Federal court in the past 6 years. On June 
14, 2007, again, exactly 1 week ago, a Federal jury in Hartford, 
Connecticut, found Dennis Parish guilty for his role in the oper-
ation of a sex-trafficking ring. The defendant purchased two Amer-
ican citizens, including a 14-year-old girl, for $1,200 each and then 
forced them to engage in repeated acts of prostitution. This case il-
lustrates all too clearly that human trafficking can occur at any 
place, at any time, and to any vulnerable victim, and it reinforces 
the need for the Justice Department to remain vigilant in enforcing 
the requirements of the Trafficking Victims Protection Act. 

Finally, we are vigorously enforcing the requirements of Title VII 
that prohibit employment discrimination. Our efforts in this regard 
are highlighted by our recent pattern or practice cases against the 
city of New York and the city of Chesapeake, Virginia. Last month, 
in conjunction with the U.S. Attorney’s Office, we filed a lawsuit 
against the largest fire department in the United States—the Fire 
Department of New York. This suit alleges that the city of New 
York’s use of written exams when selecting entry-level firefighters 
has an unlawful disparate impact against black and Hispanic ap-
plicants in violation of Title VII. We recently settled a similar law-
suit against Chesapeake, Virginia, regarding entry-level police offi-
cers. We are committed to bringing these types of difficult cases to 
guarantee the equal opportunity of all Americans to fill these im-
portant positions as firefighters and police officers. 

I look forward to working closely and cooperatively with this 
Committee to ensure the vigorous, evenhanded enforcement of the 
Federal civil rights laws. Thank you for your attention, and I ap-
preciate the opportunity to respond to any questions that the Com-
mittee may have. 

Senator CARDIN. Well, Mr. Kim, again, thank you for being here 
and thank you for your service. 

I want to start off by talking about the concern that I have on 
the experienced career attorneys within the Civil Rights Division 
and the high turnover, the numbers that have experience, and the 
manner in which appointments are being made in your Division. 
Let me start off by stating the obvious, and that is, our civil service 
rules prohibit that no person employed in the executive branch of 
the Federal Government who has authority to take or recommend 
any personnel action with respect to any person who is employed 
in the competitive service shall make any inquiry concerning the 
race, political affiliation, or religious belief, et cetera, et cetera; and 
then the Department of Justice’s own regulations that prohibit dis-
crimination based upon political affiliation. 
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I say that because of the article that appeared today in the 
Washington Post—and I assume, by the way, that you are acknowl-
edging that you have read that article. 

Mr. KIM. I have, Senator. 
Senator CARDIN. It makes very serious statements about political 

considerations being used in appointments within the Department 
of Justice’s Civil Rights Division. 

There has also been testimony before our Committee. Bradley 
Schlozman, who appeared before our Committee, admitted under 
oath that he had bragged about hiring Republicans. And Monica 
Goodling, who is not in that Division but within the Attorney Gen-
eral’s office, testified under oath in the House Committee that she 
crossed the line in inquiring into political considerations for career 
selections, for people who are not political appointments. 

So let me start off by just getting your reaction to the testimonies 
before our Committee from these other witnesses and the article 
that appeared in the paper. And I must tell you that there have 
been other accounts from former attorneys about the political influ-
ence trying to be exercised on appointments. And then, lastly, if I 
might—and then I will get your response—there was a change in 
policy within the Attorney General’s office on the committee that 
interviews and makes the recommendations for appointments from 
career attorneys to political appointees, which also has a chilling 
effect, could have a chilling effect on career people who want to 
come to the Department of Justice in order to carry out their public 
commitments. 

I welcome your response. 
Mr. KIM. Mr. Chairman, thank you for that question. There is a 

series of questions that you asked in there, and I will try to ad-
dress all of them. 

First of all, I want to correct the record. There has been a wide-
spread publication that there have been droves of attorneys leaving 
the Civil Rights Division in the past 6 years. The statistics do not 
bear that contention out. The historical rate of attrition in the Civil 
Rights Division during the previous administration was approxi-
mately 12 to 13 percent a year. The historical attrition rate in the 
past 6 years is about 13.5, 14 percent. 

So our attrition figures are in line with and they are not mark-
edly different from the historical attrition rate of attorneys in the 
Civil Rights Division. We have the great fortune of hiring ex-
tremely talented attorneys who have a lot of other options, and as 
much as I would like them to stay for a very long time, sometimes 
they do several years of public service and then they move on to 
other opportunities. And I regret their loss, but I certainly do not 
blame them for that. 

Second, you asked many very good questions about what my 
views are of career prosecutors and career attorneys in the Depart-
ment of Justice, and I will tell you that my answer starts from my 
experience as a career prosecutor at the Department of Justice. I 
was hired from law school to a clerkship, and from the clerkship 
to the Honors Program of the Department of Justice in the Crimi-
nal Division. So I know very much what it is like to be a career 
attorney in the Department of Justice. I was subsequently hired to 
be an Assistant U.S. Attorney in the District of Columbia, and, 
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again, I know very much what it is like to be a career attorney and 
to work alongside very dedicated career attorneys. 

It is very important to me that when we make personnel deci-
sions, we do so for the right reasons in accordance with all the 
rules of the road. And I can tell you, Senator Cardin, that I have 
done that and endeavored to do that every day that I have worked 
in the Department of Justice. 

Senator CARDIN. But you must be concerned about the testimony 
before this Committee by Mr. Schlozman as to political consider-
ations that were used—at least he implied they were used. 

Mr. KIM. Well, Senator, I have reviewed his transcript. I did not 
see his testimony. And I understand that he denied violating the 
law that prohibited making personnel decisions based upon polit-
ical affiliation. 

That being said, I will answer your question by saying I am con-
cerned about some of the allegations that have come to light in the 
media. They are concerning. But I would also note that there is an 
ongoing and active investigation by both the Office of Professional 
Responsibility and the Office of the Inspector General, and that in-
vestigation I trust will get to the bottom of the matter. 

Senator CARDIN. And we appreciate that investigation taking 
place. We do not know how long that will take, and it is certainly 
an important investigation. But you have a responsibility as the 
Division head to make sure that those practices are not taking 
place today. 

Mr. KIM. Mr. Chairman, I assure you, as long as I am in the De-
partment of Justice, I will abide, as closely as possible, to my full 
ability, by the rules of the road. I have descried for this Committee 
before what I look for when I make hiring decisions. I am more 
than happy to state that again on the record. But my hiring philos-
ophy is based upon the talents of the people and the needs of the 
Division, and that is why I hire people. 

Senator CARDIN. Because of all the concerns that have been 
raised, would you be willing to send out a written affirmation of 
that within the Department so it is clear that political consider-
ations or affiliations cannot be considered in the appointments? 

Mr. KIM. Within my Division, sir? 
Senator CARDIN. Yes. 
Mr. KIM. I certainly believe that that would be appropriate under 

the circumstances. But if I may followup, Senator, I do not make 
hiring decisions without consulting with section management. That 
is part of, I think, an effective way of hiring people that everyone 
really likes and is excited about. And so I will tell you that I think 
my section management understands what I am looking for, and I 
understand what they are looking for. And I think there is a meet-
ing of the minds there. But I am happy to have those kinds of dis-
cussions with section management if there is any need to clarify 
the record as far as I am concerned. 

Senator CARDIN. Well, I think there is a need to clarify the 
record, and I appreciate what you are saying, and I hope that 
means that you are looking for the very best people without any 
litmus test as to their philosophy, but their commitment to enforce 
the laws and work aggressively to the mission of protecting the 
civil rights of the people of this country. 
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Mr. KIM. Senator, I look to hire the best people available to en-
force the laws that Congress passed in the way that Congress in-
tended those laws to be enforced. 

Senator CARDIN. Thank you. 
Senator Hatch. 
Senator HATCH. Well, first of all, every administration has tried 

to hire people that were willing to follow the goals and objectives 
of the administration. And every administration has different goals 
and objectives in the Civil Rights Division, all of whom have had 
good objectives, albeit one or the other of us might think there 
might be better objectives. I mean, that is just what you get when 
you get different administrations, and we certainly have put up for 
years with administrations that did not give any consideration to 
some of the things that, in particular, I think are important. So 
this is kind of a red herring. 

My experience with Justice is, yes, whatever administration, 
whether it is Republican or Democrat, they are going to try and 
find people who will share their beliefs and try and push the pro-
grams that they believe are correct. And we can criticize the pro-
grams, but I think it is crazy to criticize the fact that a Democrat 
administration might approach the Civil Rights Division a little bit 
differently from a Republican one. But I think both of them—my 
experience in both Republican and Democrat administrations has 
been that this Division has been run pretty well, and that what-
ever the particular goals are, they have been acceptable to the 
Committee. 

But I want to thank you for being here today. I apologize that 
I will not be able to stay very long. This is supposed to be an over-
sight hearing regarding the work of the Civil Rights Division, and 
I hope that the politics of the moment will not mean that most of 
the good work that you are doing and that your Division has done 
will be ignored. 

Now, Mr. Kim, as you know, religious liberty has always been a 
high priority for me. It may not have been in some Democratic ad-
ministrations, but it is for me. The right to freely exercise religion 
is the first individual right mentioned in the Constitution’s Bill of 
Rights. I am glad to see that defending that right against discrimi-
nation is also a priority for this Justice Department and the Civil 
Rights Division. 

I sponsored the Religious Freedom Restoration Act, along with 
Senator Kennedy, and also the Religious Land Use and Institu-
tionalized Persons Act, which President Clinton signed into law. In 
fact, I was the deciding vote in the Civil Rights Act for Institu-
tionalized Persons back when Birch Bayh was the chief sponsor of 
that and have had a long record of trying to resolve some of these 
problems. 

Now, my friends on this Committee, Senators Kennedy and 
Schumer, were cosponsors of that Religious Land Use and Institu-
tionalized Persons Act, which protects the rights of prisoners to 
practice their religion, among other things. 

Now, last week, the New York Times ran an article which quoted 
one of the witnesses appearing later in this hearing, and it criti-
cized the Civil Rights Division for defending religious liberty and 
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enforcing statutes like this one that we passed through both 
Houses of Congress. 

Now, I do not agree with belittling our first freedom, which is 
protected not only by the First Amendment to the Constitution but 
by the 1964 Civil Rights Act as well. We can have differences on, 
you know, what the emphasis should be, but, nevertheless, there 
is no reason to have differences on this. 

Now, Mr. Chairman, I have here a letter that was sent today to 
all members of this Committee by a diverse group of religious orga-
nizations. These include the Southern Baptist Convention, the 
Union of Orthodox Jewish Congregations, the Seventh Day Advent-
ist Church, and both the American Jewish Congress and American 
Jewish Committee. They write, and I quote in their letter, ‘‘to state 
our appreciation and support for the increased attention that the 
Division has given over the past several years to the support and 
defense of religious liberty.’’ 

I would ask consent to put this letter in the record. 
Senator CARDIN. Without objection, it will be included in the 

record. 
Senator HATCH. Now, Mr. Kim, in February, the Attorney Gen-

eral announced the launch of the First Freedom Project, and I 
would like you to tell the Committee about it, including the protec-
tion of religious rights in the wake of the 9/11 terrorist attacks. 
Also, please answer your critics who say that you are defending re-
ligious rights at the expense of other priorities. 

Mr. KIM. Well, Senator, I think that what we are doing is trying 
to enforce the laws passed by this Congress as effectively as pos-
sible, given the priorities that have been defined by this adminis-
tration. And one of the priorities that has been defined by this ad-
ministration is the vigorous protection of religious liberties. Those 
are, as you mentioned, ones that began in the passage of the 1964 
Civil Rights Act. And I thought it was particularly important to do 
so given that when you and Senator Kennedy and other leaders in 
the Senate passed RLUIPA in 2000, which passed by unanimous 
votes of both Houses of this Congress, you developed a record 
which established massive evidence of discrimination in this area. 

And given those congressional findings, that law, which was 
passed unanimously in 2000, the Civil Rights Division believes that 
it is appropriate to make sure that our resources and efforts are 
commensurate with the need that Congress found, first in 1964 and 
again in 2000. We are very proud of the efforts that we have 
brought to bear on this issue. And I think the Times article, while 
I think the overarching tone of it was critical, noted within it that 
almost all of our enforcement actions have been successful, that we 
are not stretching the bounds of Federal law here. We are enforcing 
the law neutrally, evenhandedly, and, I submit, on a nondenomina-
tional, nonsectarian basis, exactly the way Congress intended us to 
do so. 

Senator HATCH. On the second part of that question, which was 
to answer your critics that you are defending religious rights at the 
expense of other priorities. 

Mr. KIM. Senator, again, if you look at my prepared testimony, 
which is somewhat detailed, we have been very aggressive in en-
forcing all the laws committed to our jurisdiction. 
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For example, we recently filed a lawsuit involving race discrimi-
nation claims in violation of Title VII against the largest fire de-
partment in the United States of America. 

We have filed six lawsuits alleging a pattern or practice of em-
ployment discrimination in the past 2 years. 

Now, just to give a frame of reference, that compares with three 
such lawsuits filed during the last 3 years of the previous adminis-
tration. So during my time in the Civil Rights Division, which is 
just about 2 years, I have authorized and filed more 707 lawsuits 
than during the last 3 years of the previous administration. 

So I think that is a record that speaks of my philosophy, that is, 
to evenhandedly enforce the law wherever I find violations of that 
law. And it is a priority for us, and it will always remain a priority 
for us to police those laws that prevent discrimination based on 
race, national origin, ethnicity, color, sex, and all the other appro-
priate categories. 

Senator HATCH. That has been my experience with you, and that 
is my direction to you, too. 

Keep in mind I may be a little prejudiced in this area because 
my personal faith is the only church in the history of this country 
that had an extermination order against my faith, against the peo-
ple of my faith. And it does not take much of an understanding to 
look at the current Presidential campaign. Even though the Con-
stitution says that religion should not be a test, there should be no 
religious test, you cannot read an article about Mitt Romney with-
out finding some fault with his personal faith—and, I might add, 
ridiculous fault and fault that does not make sense. But, neverthe-
less, almost every article has something about his faith, even 
though the man has an impeccably honorable reputation in every 
way, family and otherwise. 

Well, this year is the 150th anniversary of the infamous Supreme 
Court decision in Dred Scott, which I believe is the worst decision 
ever decided by the Supreme Court—now, that is saying some-
thing, really—that slaves were not citizens, among other things. 
Today we see spreading around the globe and even here in America 
a modern type of slavery in the form of human trafficking. You 
have mentioned in your earlier remarks how hard you have worked 
against human trafficking. 

In January, you and the Attorney General announced the cre-
ation of a new Human Trafficking Prosecution Unit located in the 
Criminal Section of the Civil Rights Division. My own home State 
of Utah has received a grant to establish a Human Trafficking 
Task Force under the direction of our U.S. Attorney Brett Tolman, 
who also has diligently served this Committee, as you and a num-
ber of your staff have. That will bring together Federal, State, and 
local law enforcement, prosecutors, and victims services organiza-
tions. 

Would you please define for the Committee the human traf-
ficking the Department is targeting—you have to a degree—explain 
why it is being done through the Civil Rights Division, and update 
the Committee on the results of your efforts? 

Mr. KIM. Thank you, Senator. In a nutshell, over the past 6 
years, after Congress showed great leadership in passing the Traf-
ficking Victims Protection Act of 2000, the Civil Rights Division 
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has worked diligently to enforce those protections which ultimately 
stem from the 13th Amendment of the Constitution, which pro-
hibits slavery and indentured servitude. 

During the past 6 years, we have increased the rate of prosecu-
tions by more than 600 percent, and that is a record of progress 
following, again, the lead of Congress in defining this as a heinous 
offense worthy of the most vigorous efforts at the Federal level. 

Broadly speaking, trafficking can be defined as the subjugation 
of another human being by force, fraud, or coercion. It typically oc-
curs in two contexts: in sex trafficking and in labor trafficking. 
Both contexts are deplorable. 

In sex trafficking, the victim is typically forced to work in a 
brothel and service customers every night, sometimes dozens of 
customers, day after day for weeks and months, and sometimes 
even longer, Labor trafficking occurs in any context imaginable: 
working in labor fields, working in homes as domestic servants, 
working in sweatshops in garment factories. We have brought 
cases in all of those types of categories. 

This is a big problem internationally. It is also a big problem 
within the United States of America. The State Department esti-
mates that approximately 15,000 people are trafficked within our 
borders every year. But as the case I talked about in my opening 
statement reveals, these are not just foreign victims. These are 
American citizens at times. And they are subjected to some of the 
worst form of victimization at a continuous level, day after day, 
week after week, sometimes year after year, imaginable. I think— 

Senator HATCH. It is a modern form of slavery, isn’t it? 
Mr. KIM. It is a modern form of slavery, Senator. Many Con-

gressmen have said so. I believe you have said so. This is a des-
picable form of conduct, and we are very, very pleased to imple-
ment the will of Congress and to get some of the very, very serious 
penalties that Congress properly attached to these crimes. 

Senator HATCH. Well, thank you. Also, please respond to your 
critics who say that human-trafficking and slavery cases are taking 
precedence over what the critics say are the Division’s most tradi-
tional criminal cases. Now, some of the critics have said that you 
are pursuing human-trafficking and slavery cases at the expense of 
hate crimes and police abuse cases. So could you respond to those 
charges? 

Mr. KIM. Senator, I am very proud of my years as a prosecutor, 
and one of the things you learn as a prosecutor is you take the 
cases that you find and you take the violations where they occur. 
And I think Congress passed the TVPA for a good reason: they saw 
a big problem in America that we needed to tackle. And so I think, 
rightly, our prosecutions in that area have increased by 600 per-
cent over the past 6 years. 

But we have not neglected our traditional responsibilities. In 
fact, if you look at the core of what the Criminal Section of the 
Civil Rights Division has done since its inception, it is prosecuting 
what is called 242 violations—violations committed under color of 
law, typically excessive force by law enforcement officials. 

With respect to that category of criminal conduct, convictions 
over the past 6 years have gone up by 50 percent. So with respect 
to all of the statutes committed to our jurisdiction, we have been 
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vigilant in enforcing the cases where we find them. And I have 
made a pledge many times before, and certainly before this Com-
mittee, that I will bring cases where I find the facts and the law 
to be appropriate. I will not shirk away from cases because I do not 
like the result. I believe that is for Congress to define. Congress de-
fines the law. It is my duty to carry out that law. 

Senator HATCH. Do you feel that you have been political in any 
way in this position or that the people who serve with you are po-
litical in any way? 

Mr. KIM. Senator, I have done my level best to make sure that 
my conduct comports with the oath of office that I have taken, and 
that is to enforce the laws. And I believe that in many respects the 
service that I have had in the Civil Rights Division as a political 
appointee, the service I have had in the last 2 years as a Senate- 
confirmed Assistant Attorney General is a logical outgrowth of my 
7 years of service as a career prosecutor in the Department of Jus-
tice. At all times I have felt that it is my duty to enforce the law. 
I have never seen that differently. 

Senator HATCH. Well, I have been watching you down there, and 
I think you have done a really good job. Now, that does not mean 
that we cannot do better, and I would just encourage you to do the 
best job you can because it is inexcusable for any violations of civil 
rights of whatever kind in this country to not be prosecuted or at 
least not be worked against. 

Mr. KIM. Senator, I appreciate your support. Thank you. 
Senator HATCH. Well, thank you. 
Mr. Chairman, I took a little longer than I should have, perhaps. 
Senator CARDIN. Senator, it is fine. 
Mr. Kim, we take pride in Congress on strengthening our traf-

ficking laws. It was done in bipartisan legislation strengthening 
the tools given to the Department of Justice and the State Depart-
ment in order for the United States to be a leader on trafficking 
issues. So we are pleased that you are moving forward in those 
areas. 

My concern is that when I look at the areas that have been 
where the Department of Justice, the Civil Rights Division, has 
had tremendous impact in advancing civil liberties, you look at job 
discrimination cases because economic empowerment is critically 
important to our communities; you look at major discrimination 
cases where you can have impact well beyond the specific case that 
is brought, or abusive police practices, which is a signal to a com-
munity as to how the Federal Government will be there to stand 
up to governmental abuses at the local level; you look at all these 
areas, and the statistics seems to indicate that they are not prior-
ities within your agency. 

Now, you look at the—take job discrimination cases for one mo-
ment. The number of cases that you have filed is about half of 
what was done in the previous administration. You have more at-
torneys and are filing less cases. That does not seem to instill a 
spirit that the Department of Justice believes that discrimination 
in employment is a priority. 

Mr. KIM. Senator, might I respond? 
Senator CARDIN. Certainly. 
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Mr. KIM. Senator, I have been the Assistant Attorney General 
since November of 2005. In that less-than-2-year period, I have au-
thorized the filing of six pattern or practice of employee discrimina-
tion lawsuits. Again, if you look at the previous record of the pre-
vious administration, during their last 3 years, which is the trend 
line, I think, they filed 3 707 pattern or practice of employment dis-
crimination lawsuits. 

So I have during my short tenure approved the filing of twice as 
many, and I think that that shows my commitment to bring cases 
where I find violations. 

Now, you do not always find violations everywhere you look, but 
we do make an effort to look broadly. That is my commitment. And 
my secondary commitment is that where we find violations, where 
we think the legal standard is satisfied by the facts that we de-
velop in our case, you have my absolute commitment that I will au-
thorize that case. And I have tried to bring that to bear by some 
of these cases. 

Senator CARDIN. I take it that you were not satisfied with the 
progress made with job discrimination cases before you came on 
board? 

Mr. KIM. Senator, I do not fault any of my predecessors. I think 
they did their jobs admirably, as well as they could. It was a pri-
ority for me because I wanted to make sure that I was imple-
mented the Attorney General’s directive and my oath. 

Senator CARDIN. The record shows the Division has filed almost 
as many cases alleging discrimination against whites as they have 
against African-Americans or Latinos. Now, discrimination in any 
form is wrong, and we want the Department of Justice to speak out 
on behalf of every American in the form of discrimination. How-
ever, I think it is apparent that efforts to help racial minorities is 
where the Department of Justice must place its priorities. 

That concerns me. It appears—I mean, you are giving the im-
pression—first of all, do you dispute those numbers? 

Mr. KIM. Senator, I do not know exactly where those numbers 
come from. I think that they may be a compilation of statistics over 
some period of time. 

I can tell you, I can rattle down the cases that I have authorized, 
and they are three on behalf of African-Americans and Hispanic 
Americans, one on behalf of women, one on behalf of whites, and 
one on behalf—with discrimination against Sikhs and Jewish 
Americans. That is not one that places special importance on the 
role of discrimination against whites. I mean, I think discrimina-
tion, as you do, Senator, against any group based upon their race 
is offensive and in violation of Title VII, and it is my duty to en-
force those cases. But I do not think that I have placed disparate 
attention on cases involving any one racial minority. I do not think 
that is my job. 

Senator CARDIN. I appreciate that. I have been told by staff that 
those numbers came from your website, so that is where our source 
is. I am sure it is a good source. 

Mr. KIM. Senator, I think that is a good source. I will have to 
go back and check them all again. I can actually rattle off the case 
names of the seven cases I just cited to you. 
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Senator CARDIN. Well, let me move to some specific cases, be-
cause then perhaps we can—and these might have been initiated 
before you took on your current responsibilities, so maybe your 
views are different. But I certainly am concerned about trying to 
match up your statements in your statement for the record and 
your testimony here about aggressively fighting any forms of dis-
crimination and the traditional role the Department of Justice and 
the Civil Rights Division to really be the leading enforcement agen-
cy to protect the rights of minorities in this country. 

The Solicitor General—this is the Burlington Northern case, 
where the Solicitor General joined with the employer in that case 
arguing that the anti-retaliation provisions confine actionable retal-
iation only to employer action and harm that concerns employment 
and the workplace, a rather narrow interpretation. The Solicitor 
General joined in that issue. It was ultimately rejected by the Su-
preme Court by, I think, an 8–1 decision. 

Again, it seems that the administration went out of its way to 
try to narrow the enforcement of our discrimination laws. 

Mr. KIM. Senator, with respect, I do not see it that way. The 
issue in that case was one where we joined on the side of the work-
er, but we argued for a different legal standard to apply. And the 
Supreme Court, admittedly, ruled on the side of the worker and 
adopted a different legal argument than the one we urge. 

But what we did in that case, the United States entirely—I 
mean, the Solicitor General obviously makes the determination on 
these cases, although my name appeared on that brief. We are try-
ing to interpret to the best of our ability what Congress intended 
in these laws. And we know that statutory interpretation questions 
sometimes pose difficult analytical conundrums. I mean, sometimes 
we get it right. I think we get it right a lot more often than we 
get it wrong. And in that case, the Supreme Court went a different 
way with what it thought the statute meant. 

But I think you are citing one case as opposed to the litany of 
cases that we filed, especially on the issue of ADA compliance, on 
the issue of race-based classifications, and in those cases we have 
taken positions that we think, again, do not favor one group or the 
other, because that is not our goal. Our goal is to try to figure out 
what did Congress mean and how can we best enforce Congress’ 
will. And if you look at Johnson v. California, if you look at United 
States v. Georgia, if you look at the Title III ADA cases, including 
Specter v. Norwegian Cruise Lines, those were cases where we ad-
vocated a position that some might consider to be plaintiff-friendly. 
And, again, that may be the outcome. 

But my approach in figuring out what to do in those kinds of 
cases is figure out what is the right answer. I have a great deal 
of respect for this institution having served this institution for one 
of its, I would submit with bias, leading Senators. I know that the 
job of the executive branch, especially the job of the Department of 
Justice, is to effect the will of Congress and implement it in legisla-
tion and not substitute my judgment or anyone else’s judgment for 
that. 

Senator CARDIN. Mr. Kim, you have a strange way of starting 
that out by saying you are on the side of the employee on that 
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case? I mean, wasn’t that a narrow interpretation which the Su-
preme Court gave a much broader interpretation? 

Mr. KIM. The interpretation of law and how it applied is abso-
lutely a little bit different. But in terms of what the judgment 
was— 

Senator CARDIN. More favorable to the employee. 
Mr. KIM. More favorable, yes. But the rule that we urged would 

have also benefited the employee in that case. So the question is 
which way do you line up on the side of—and then what analysis 
do you urge. 

Senator CARDIN. That is an interesting point. Again, I would say 
that when the Department of Justice enters a case, it is a signal 
beyond just that individual case. And I think the Burlington North-
ern case was a signal that the Department of Justice was looking 
for accommodations to employers more so than trying to help em-
ployees who had retaliatory actions. 

Mr. KIM. Senator, with respect, that was not my intent in that 
case. When I approach these cases of statutory interpretation, I 
apply all the legal tools that I have at my disposal, which I admit 
are limited, to try to get to the best answer based upon what I 
think Congress meant when it passed that statute. 

Senator CARDIN. I have some additional questions, but my time 
on this round has expired, so let me turn to Senator Hatch in case 
he has some additional questions. 

Senator HATCH. Let me just ask a couple questions. 
I think we are well served down there at Justice with you, and 

I think your time up here has stood you in good stead because I 
think you realize that there are two sides on all these issues, and 
it is important that we understand that both sides need to be 
looked at. But I would like to look at the Civil Rights Division’s ef-
forts to protect the rights of the disabled. 

In 1979, nearly 30 years ago, I cosponsored the Civil Rights of 
Institutionalized Persons Act, which I mentioned earlier. I was the 
deciding vote on that. I took a lot of flack for it. It did not make 
any difference to me because I thought I was right and that was 
the way it should be. 

That bill did not pass until after we invoked cloture on the fourth 
attempt, which was pretty much not normal in the Senate. Hardly 
any votes went beyond one, two, or three. But it passed, and today 
the Civil Rights Division is charged with enforcing it, protecting 
the rights of persons in institutions, such as nursing homes, juve-
nile justice facilities, and mental health centers. 

Now, could you tell the Committee a little bit about your efforts 
there and whether or not you are having success? 

Mr. KIM. Yes, Senator. We take very seriously the requirements 
of both the Americans with Disabilities Act and the Civil Rights of 
Institutionalized Persons Act— 

Senator HATCH. Well, I was a prime cosponsor on the Americans 
with Disabilities Act, too, and the act of 1990. And so I would like 
you to tell the Committee about programs such as the New Free-
dom Initiative, Project Civic Access, and the ADA Mediation Pro-
gram, as well as the results that the Department is achieving for 
the disabled in different kinds of settings, such as hospitals or pub-
lic transportation. 
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Mr. KIM. Well, I appreciate that question, Senator, and certainly 
you have shown great leadership in this arena. The whole point of 
the ADA and then the President’s New Freedom Initiative is to try 
to make all Americans participate fully in all areas of American 
life, and that is ultimately an issue of empowerment and it is ulti-
mately an issue of treating people with dignity and recognizing 
that, as the President has said, no unworthy person was ever born. 

We have tried to implement those laws and that policy directive 
by vigorously going out and working with communities across the 
country in the context of the ADA to make sure that community 
services are accessible to all individuals, including those individ-
uals with disabilities. 

In that very, very Herculean effort during the past 6 years, we 
have reached agreements with more than 150 communities since 
this program began, and 80 percent of those agreements were 
reached during the past 6 years. And in the past 6 years, we have 
made through these agreements lives directly better for more than 
3 million people, Americans with disabilities across the country. 

That is not a record that is achieved overnight. It is not a record 
that is achieved without a lot of hard work and commitment and 
attention. And it is not a record that we could have attained with-
out having Congress pass a law that allowed us to go out there and 
implement that type of direction to the localities across the country 
where people with disabilities reside. 

In the context of institutional facilities, ensuring constitutional 
conditions, we have obviously implemented Congress’ will in that 
direction by noting that when someone is committed to the custody 
of the State, the State now has an obligation to that person to treat 
them in a certain way, to make sure that they are being treated 
within constitutional conditions. We have implemented that in ju-
risdictions across the country, from jurisdictions including St. Eliz-
abeth’s Hospital in D.C. to agreements in Maryland, to agreements 
in Texas, to agreements basically all across the country. 

One area of particular focus for us in the past 6 years has been 
in juvenile justice facilities. When choosing among the myriad of fa-
cilities and institutions that are run by State and local actors that 
are governed by CRIPA, we thought to focus our resources pri-
marily upon the most vulnerable members—the youngest in our 
midst, the Nation’s youth, the Nation’s future, those who are con-
fined to institutions, making sure that when they are confined to 
those institutions, that is not a backward step in their lives, that 
that is at least a neutral step, if not a forward step, and in doing 
that making sure that they are treated with the kind of dignity, 
care, and respect that they are entitled to under the Constitution. 

Senator HATCH. Well, I have a lot of other questions, but let me 
just end with one last question, because all Americans are mindful 
of our soldiers and our veterans, especially at a time of war. The 
Civil Rights Division, as I understand it, is actively defending the 
rights of veterans and service members to vote and when they re-
turn to civilian employment. If you could, tell the Committee about 
your efforts to enforce such laws as the Uniformed Service Employ-
ment and Reemployment Rights Act and the Uniformed and Over-
seas Citizen Absentee Voting Act. If you could, I would like to 
know where you are on those. 
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Mr. KIM. Thank you, Senator. We have been fortunate to be en-
trusted with the responsibility to help protect some of the civil 
rights of our service members. Having formerly served in the 
United States Army Reserve, I have a firsthand appreciation for 
the rigors of service and a great and profound admiration for those 
of us Americans who serve, especially at a time of war. 

These are laws passed by the Congress to make sure that when 
a soldier is called to duty and, not in America, to vote on election 
day, that their vote is still counted, that they still have a way to 
help pick the people who govern us. And so in the past few years, 
we have been vigilant in enforcing the provisions of UOCAVA, 
working cooperatively with States at times and filing litigation at 
times, to make sure that they have a system in place for their elec-
tions that allowed that overseas service member to vote in the elec-
tions and to help pick who gets elected to represent them. 

With respect to USERA, the Uniformed Service Employment and 
Reemployment Rights Act, that was a statute for which jurisdiction 
was recently transferred to the Civil Rights Division, and that is 
one that we have embraced. It affects the employment rights of 
people who serve, making sure that they are not discriminated 
against for serving their country, and making sure that when they 
come back after serving in a field of battle or serving abroad or 
serving somewhere else, that they have their job guaranteed back 
to them. We have been aggressive in investigating those claims 
along with our partners at the Department of Labor, and we have 
been aggressive in litigating those matters where we cannot suc-
cessfully resolve those claims. That is work that is important to us, 
and it is work that we intend to continue. 

Senator HATCH. Well, thank you, Mr. Kim. 
Thank you, Mr. Chairman. I will submit the rest of my ques-

tions. I just want to tell you that I appreciate the service you are 
giving and those who work with you. There is always more to do, 
and we just encourage you to do the very best you can across the 
board in this very, very important Division down there at Justice. 

Mr. KIM. Thank you very much, Senator. 
Senator HATCH. Thank you. 
Senator CARDIN. Mr. Kim, I am glad Senator Hatch raised the 

issue of voting because I want to go into a little bit of voting. But 
let me just complete the question in regards to the Burlington 
Northern, because we are trying to look forward as to what type 
of activities we can expect from the Civil Rights Division. 

In retrospect, do you believe, now looking at the Supreme Court 
decisions, that your Department will be more cautious about those 
types of positions that you take in employment cases? 

Mr. KIM. Senator, with respect, we do not wade into these waters 
without being cautious. I mean, we took a very hard look at that 
case. The Solicitor General is a very smart man. I think I am fairly 
adept on certain legal issues—not as smart as he is—and we put 
together our best reading of the statute, and that is what we write 
on paper. And it is completely transparent what our argument is 
and why it is that way. 

If your question is do we respect the opinion of the Supreme 
Court, absolutely. We respect the opinion of the Supreme Court, 
and that is the way we will interpret the statute. 
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Senator CARDIN. Of course, we want you to be aggressive also. 
Could you explain why you did not enter the Ledbetter case? The 
Ledbetter case was where the civil rights community was forced to 
advocate on behalf of the EEOC position regarding the statute of 
limitations in Title VII, a disparate pay case, because the Depart-
ment of Justice refused to support the EEOC’s position. This was 
DOJ basically supporting the 180-day statute of limitations, why 
you did not support the agency’s recommendations. 

Mr. KIM. Senator, the internal advice that I gave is not some-
thing that I can discuss in a public forum, but I am not sure that 
your characterization I can comment upon one way or the other. 

I will say this: The position advanced by the United States in 
that case was the one adopted by the Supreme Court. 

Senator CARDIN. Yes. Well, perhaps you will get back to us on 
that. I am still—it seems like the Department of Justice, which 
should be available to pursue cases that are of significance, and the 
statute of limitations clearly is—this is one of significance, should 
be working with our civil rights community and particularly if we 
have an opportunity to make some advancement here. It appears 
that the Department of Justice was closing doors rather than open-
ing doors. 

Mr. KIM. Senator, again, if I could, my goal and I believe our goal 
when we try to interpret a law and offer an amicus brief or a brief 
in support of a certain proposition, according to statutory construc-
tion principles that I follow, starts from the law itself, not to what 
result might interest this group or that group. And then we make 
our best determination using legal analysis and reasoning and 
precedent as to what the proper interpretation is. And in that case, 
the Solicitor General advanced the interpretation that ultimately 
the Supreme Court agreed to. 

Senator CARDIN. We want you to make your best judgments. We 
want you to follow the law. We want you to follow the congres-
sional authority that you have and the tools that you have. But we 
also want you to work with the advocacy community so that we can 
advance civil rights in this country. 

Employment discrimination cases are difficult cases, and it 
seems to me that in this case—this was a case that was heavily 
watched, and, again, it looks like the Department of Justice was 
more interested in taking an easy pass and not working for an ad-
vancement in this area than trying to figure out ways that they 
could advance protection that is offered in employment cases. 

Senator HATCH. Mr. Chairman, if I could just— 
Senator CARDIN. Certainly, Senator. 
Senator HATCH. It seems to me their job is to enforce the stat-

utes that we enact up here. They cannot just sociologically decide 
to ignore the statutes just because some of us up here may not like 
the result. And it is apparent that the Supreme Court took the 
same position, and one of the times when they literally observed 
what we did up here. 

Now, if we do not like the statute, we ought to change it, and 
that would be my answer here, because, you know, I would not 
want you to substitute your own personal predilections for what we 
pass up here. If you did that, I would be pretty darn mad. 

Mr. KIM. I do not think I could, Senator. 
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Senator HATCH. Even though that may be an unjust result. 
Senator CARDIN. Let me take back my time just to say that Mr. 

Kim already pointed out that his attorneys are pretty effective. 
Perhaps if they were on the side of the EEOC, maybe the Supreme 
Court would have ruled a different way. I do not know. But it 
would be nice to know that we are all on the same wavelength. If 
you believe the laws need to be changed, you should be coming 
here suggesting changes in the law. If you think the laws are ade-
quate, fine. But in a way, you did not take a position on that, and 
it was an important issue for the civil rights community. I would 
just like to know your position on it. And if you think it is fair and 
the civil rights community is wrong, then speak out about it. But 
to not take a position, as you did in not joining the agency, to me 
was not as open as you should have been. 

I want to get some voting rights cases, and I know Senator 
Whitehouse is here, so let me just take a minute or two more, and 
then I will come back on the next round. 

You know my concern about what happened in Maryland. You 
and I had a conversation about it as to, in my view, deliberate ac-
tions taken to try to marginalize minority voters. It was not iso-
lated. There also were cases in Virginia where callers tried to in-
timidate or confuse Democratic voters in a pretty contested Senate 
race. And the Arizona Republic reported that in Tucson three vigi-
lantes—one carrying a camcorder, one holding a clipboard, and one 
a holstered gun—stopped Hispanic voters and questioned them out-
side a Tucson polling place. 

I could go on and give you more and more examples, and I know 
you and I have talked about whether the Federal laws are strong 
enough or not, and we have a bill pending that I hope will be 
passed that will clarify this. But voting representation, being able 
to vote, is such a fundamental issue, with the 50th anniversary of 
the creation of your Department, the passage of the Voting Rights 
Act, and still today there are candidates and parties that think it 
is fair game to try to marginalize minority voters. 

If you think it is not a problem, say it is not a problem. If you 
think it is a problem, then do something about it. If you think it 
is a problem and you do not have the tools to deal with it, tell us 
what tools you need. But I think just to sit back and be a passive 
observer is not an option that the Civil Rights Division should be 
taking. 

We had a hearing here, and I have not seen the administration 
come in with a statement in support of our legislation. I have not 
seen any position on this. And I just think this is a pretty funda-
mental issue. 

We have had conversations about it, and I guess I expected to 
hear something about whether you believe the circumstances are 
just fine, whether you have the tools to do something about it, or 
whether you think you need additional tools from Congress in order 
to pursue these issues. 

Mr. KIM. Senator, we have spoken on the issue. I have appre-
ciated those conversations, and I think we have had what I hope 
was a productive dialog as to what the laws are that the Depart-
ment of Justice, and particularly the Civil Rights Division, as far 
as I am concerned, enforces. 
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I know you have been a leader in trying to supplement the Fed-
eral laws that are currently on the books to address some of the 
instances that you just recounted. All I can tell you at this point, 
Senator, because I am a voice of the administration, is that I am 
aware that views are being put together. I am not in a position to 
articulate those views because they have not been cleared, but I do 
believe the administration is prepared to make a statement with 
respect to the legislation that you have supported and that is pend-
ing within this body. 

Senator CARDIN. Well, I appreciate that it has to be cleared be-
fore you can tell us specifically, but can you at least share with us 
whether you believe that there are concerns out there about what 
is happening with voters? 

Mr. KIM. Senator, I as a personal matter do not like dirty tricks. 
I think that everyone who is registered to vote and is qualified to 
vote should vote on election day, and I think that we should make 
that process as painless as possible. 

And so, in general, my predilection and I think the Department’s 
predilection is to try to make it easier for people to vote and to 
vote, you know, their mind and to vote exactly the way they intend 
the election to be voted. 

That is my general statement, and I hope that satisfies you be-
cause the more specific views letter I hope will be coming. 

Senator CARDIN. Well, let me try one more question. When can 
we expect the administration’s view on this? 

Mr. KIM. Senator, I am looking behind me to people who are ac-
tually more knowledgeable. I know— 

Senator CARDIN. They did not say anything. They left you on 
your own. 

[Laughter.] 
Mr. KIM. That happens sometimes. I do not know exactly why. 
The short answer, Senator, is I believe it is in the process. It is 

hard for me to predict these things because sometimes I think it 
is going to happen in a couple days and it does not, and then peo-
ple get mad at me. The truth of the matter is I know that it is past 
the point of discussion and actually to the point of writing and to 
the point of circulation, and that is as— 

Senator CARDIN. Well, I hope we receive it shortly, unless I do 
not like what I receive, then take your time. 

Mr. KIM. Well, Senator, I think you know my phone number, so 
I may be back in your office. 

Senator CARDIN. Senator Hatch. 
Senator HATCH. Let me just make this one comment. You know, 

we up here have got to be very careful, too. We should not be try-
ing to make the case of politics—we cannot say—or should I say 
that politics should not be involved in hiring Justice Department 
employees, and then assert that politics should be involved in what 
those lawyers do by picking sides. It seems to me that you have 
a tough enough job without us second-guessing everything you do. 
And I know that you are trying to do the best job you can. And to 
me that is very, very important. 

Just one last question and then I probably have to go. When we 
think of law enforcement and the prosecution of crime, we most 
often think of current events, but crimes remain unsolved for even 
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decades ago during the fight for civil rights. I am a cosponsor of 
the Emmett Till legislation, and I am very proud to cosponsor that. 

In February, you and the Attorney General announced a new ini-
tiative to investigate these crimes. Now, tell the Committee about 
how this initiative will work and how you will partner with non-
governmental organizations. And I understand that just last week 
a Federal jury in a case brought by the Division—well, you men-
tioned it—convicted James Ford Seale of crimes committed against 
two African-American men in 1964. You have told us about that 
case and how important that case is, and I commend the Depart-
ment and all who worked on that case for being able to bring about 
the result that we all knew should have been brought about a long 
time ago. 

Now, some of your critics, however, including on the panel that 
will follow you in this hearing today, say that the Civil Rights Divi-
sion is actually undermining enforcement of the Nation’s civil 
rights laws. Now, that is a dramatic claim that the Division is 
quite literally doing the opposite of what it is supposed to do. 

Now, these critics say the changes in priorities, policy, or per-
sonnel have stopped the Civil Rights Division from engaging in ag-
gressive civil rights enforcement. Now, these critics seem to say 
that unless you follow their priorities and bring their preferred 
cases or apply their policies, you simply do not believe in civil 
rights and you are simply not enforcing the civil rights laws of this 
country. 

Now, I am sure you have heard these criticisms before. I think 
they are very unfair. But I do want to give you an opportunity to 
respond to them. 

Mr. KIM. Senator, I did not come to the Civil Rights Division 
without any background or any experience or any work at the De-
partment of Justice. Quite to the contrary, I have been a prosecutor 
for basically my entire career. I clerked for a year, I spent 2 years 
in private practice, and the rest of my time I have been a Federal 
prosecutor or in the Department of Justice. 

I have viewed my job at the Department of Justice, be it in a ca-
reer rank or a political rank, the same way, and that is to go out 
there and try to find as many violations that you can prove of Fed-
eral law that are committed in your jurisdiction as possible. That 
is why I think we have been doing a good job, in my view, on bring-
ing pattern or practice of employment discrimination lawsuits. 
That is why last year in the Voting Section we filed 18 lawsuits, 
which is more than twice the average number filed in the previous 
20 years on an annual basis. That is why I think we have been ag-
gressive in going after a murder that was committed 43 years ago. 
When we find facts to support Federal violations, we bring those 
kinds of cases. 

My commitment and the oath I take and the obligation I think 
that those of us at DOJ have is to go out there and enforce the 
laws as vigorously as possible and make sure when you are doing 
that, you are following the will of Congress as enunciated in those 
laws—not what you think, not what other people may tell you to 
think, but what the statute says. 

I do not believe I have many other alternatives than that, and 
that, quite frankly, is not my view on what else I should be doing. 
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That to me is my charter and my goal. I have tried to the best of 
my ability to execute that during the 11 years I have been at the 
Department of Justice. And so long as I serve at the Department 
of Justice, you have my commitment that I will do my level best 
to enforce the laws that you give us to enforce. 

Senator HATCH. Well, thank you. 
Thank you, Mr. Chairman. You have been very kind. 
Senator CARDIN. Thank you. 
Senator Whitehouse. 
Senator WHITEHOUSE. Thank you, Mr. Chairman. 
Good afternoon. 
Mr. KIM. Good afternoon, Senator. 
Senator WHITEHOUSE. I am sorry if I am going over previously 

plowed ground. 
Mr. KIM. Not at all. 
Senator WHITEHOUSE. I came in after some of the statements, 

but there have been astonishingly frequent reports coming out in 
the media and in various other fora recently that the internal ad-
ministration of your Division has been driven by politics, that hir-
ing has been driven by politics, that performance evaluations have 
been driven by politics, that assignments within the Division have 
been driven by politics. And by ‘‘politics,’’ I do not mean office poli-
tics. I mean partisan Republican-versus-Democrat politics. 

There have been instances of people voting with their feet to get 
out of the Department after long and presumably very honorable 
careers. There have been members of the Division speaking out, ei-
ther anonymously or by name, to express their concern and in some 
cases I would say even horror and dismay at what has become of 
the Division. Mr. Schlozman admitted here that he bragged about 
allowing Republican—that he, in effect, got more Republicans in. 
Monica Goodling admitted that in her hiring practices she crossed 
the line. The Honors Program was turned over to partisan political 
officials for hiring for the first time in its history. I guess that has 
been corrected, thank God. 

There is a new preeminence, or prominence, I should say, of Re-
gent Law School. Over and over again you see symbols that would 
suggest that internally the management is in a state of—let’s put 
it this way, was in a state of considerable partisanship and is pre-
sumably now in a state of considerable disarray as it tries to re-
cover. 

My question to you is: What are you doing right now to remedy 
this very difficult situation with respect to evaluating whether 
these charges are true internally with respect to repairing the dam-
age and the morale within your section, with respect to clarifying 
what policies are and making sure that they are being followed and 
that it is being done neutrally, and with respect to reassuring peo-
ple that they will be judged on the merits, not by whether they are 
Republicans or voted for George Bush or are members of the Fed-
eralist Society or went to the right law school? 

Mr. KIM. Senator, I appreciate that question because I have 
heard of these allegations, and they have been charged, and I am 
concerned about the public perception that I do not believe exists 
in the Civil Rights Division so long as I have been the Assistant 
Attorney General. 
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We just had a retreat, the first retreat for the Civil Rights Divi-
sion management, leadership management, that we have had in 7 
years, and we spent 2 days, and we talked about a lot of manage-
ment issues, and we got a chance to actually sit in a room, heard 
a great address by Chief Judge—I am not sure he is Chief Judge 
anymore, but J. Harvie Wilkinson on the Fourth Circuit, who 
talked about his time in the Division in the 1980’s. And that is a 
long, roundabout way of telling you that I care very much about 
the Division, I care very much about the morale of the people in 
the Division, I care very much that people in the Division believe 
that they will be evaluated fairly, for the right reasons, and some-
times that means—most times that means they will be evaluated 
for doing a great job, and sometimes that means that they could 
do a better job and they need to improve. 

That type of transparency based on merit and qualifications is 
important for me to know that people believe that. And— 

Senator WHITEHOUSE. You can continue with your answer, but 
let me interrupt you just to ask: Do you accept that, because you 
are the Civil Rights Division of the United States Department of 
Justice, in terms of the way in which you administer your internal 
personnel matters, you should set a very high standard and a very 
high example for getting it right and now allowing inappropriate 
considerations? If you can do it, that kind of sends a signal to the 
rest of the country of kick down the doors, let’s do this anywhere? 

Mr. KIM. Senator, I mean, I will take it even more broadly that 
that. I know you served with distinction as a U.S. Attorney. I be-
lieve that same standard should apply throughout the Department 
of Justice. I think that we should be the standard bearers in how 
lawful, fair, governance should apply within the ranks of any Divi-
sion. And I think that I have been pretty transparent to my section 
chiefs and to the Division’s leadership and certainly to my staff as 
to what I expect. And I think I have set a tone that I hope is re-
spected in that sense that people need to be judged for what they 
do and how they do it. And talent and competence and ability and 
desire to me matter. Other things do not matter. 

Obviously, I want attorneys who are smart, but you find smart 
attorneys in a lot of law schools. I went to a pretty good law school. 
I do not think my law school is the only law school that produces 
good attorneys. And I have found terrific lawyers in law schools 
across the country, and I do not think we should have an unduly 
narrow focus. But I will also tell you, Senator, that we hire a lot 
of people from Harvard and Yale. That just happens to be two aw-
fully good law schools where we get a lot of applicants. We prob-
ably do not hire enough people, in my view, from the University 
of Chicago, but maybe we could rectify that in the next few years. 

But in my judgment, the best assurance that I can give you that 
I follow the rules of the road and I turn square corners in my per-
sonnel management practices is not only the fact that I was a pros-
ecutor, a Federal prosecutor in the career ranks for 7 years, but be-
cause I will also tell you that the first thing I ask with respect to 
any personnel decision is: What does the section chief think? And 
my deputies know not to even bring an issue to me—unless they 
want me to decide the issue—unless they have the concurrence of 
that career section chief, who has an average of 17 years of experi-
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ence within the Civil Rights Division, if you look across the ranks 
of my Division. 

That I think provides you with some assurance that I am making 
decisions and trying to make decisions for all the right reasons, 
and I hope that message filters down. And I think that— 

Senator WHITEHOUSE. And specifically in response to these re-
cent allegations, other than the retreat, have you taken any other 
steps? 

Mr. KIM. Well, Senator, two things that I did immediately upon 
my confirmation as Assistant Attorney General: one, I established 
an Office of Internal Ombudsman, who is staffed with a career, to 
field complaints from the field. Now, I encourage people to use the 
chain of command. We have a lot of attorneys in the Division, and 
they cannot constantly be bucking their chain of command to talk 
directly with me. So I encourage people to use the chain of com-
mand. And, also, instead of subverting that chain of command, I 
have asked them to talk to the Ombudsman first before they con-
tact me, because some career leadership felt rightly that if people 
still felt they needed to come to me all the time, then their role 
would be marginalized. And that Ombudsman I think has been 
helpful in resolving a lot of issues. 

I try very hard to make sure that I get out to the sections every 
once in a while. Now, that varies greatly depending on the time of 
the year, but I do try to make myself available on a personal level. 
And one of the most significant things that I think I have done 
since I have become head of the Civil Rights Division is to establish 
the Professional Development Office, which was instrumental in 
creating the leadership retreat, but also instrumental in creating 
for the first time ever a formal training program for attorneys who 
are hired to work in the Civil Rights Division. We are a Division 
with now 350 attorneys, 700 employees. We have never heretofore 
had a way of welcoming them into the Division, telling them what 
the rules of the road were, showing them the statutes. Now we do. 
And we have had week-long training sessions now three, four, five 
times. I believe it has been a great success. 

Senator WHITEHOUSE. Given all those wonderful things that you 
have said, with respect to the allegations that have been made so 
frequently from so many different sources very consistently about 
what has happened in terms of the internal personnel administra-
tion of the Civil Rights Division, would you wish me to conclude 
that that happened before you got there, or that the people who are 
making these allegations are mistaken? There seems to be a bit of 
a disconnect between the very, you know, principled discussion that 
you are giving me now about how that Division is managed from 
what an awful lot of people are willing to say, both on and off the 
record, about the problem. 

Are you telling me that there really is not a problem? Are you 
telling me you have got your hands around it and you have cor-
rected it? Where do we stand on this? Was there never a problem? 

Mr. KIM. Senator, there is an Office of Inspector General inves-
tigation as to whether there was a problem, and I expect to cooper-
ate— 

Senator WHITEHOUSE. Well, you are in charge of the Division. 
You ought to know if there was a problem. 
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Mr. KIM. Senator, what I can give you an assurance is to all the 
things I testified, that is the model that I have set and the stand-
ards that I have demanded ever since I have been in the Division 
as Assistant Attorney General. I have endeavored to do the right 
thing all the time, and that if people are concerned about what I 
have done, I hope they contact me and talk to me about it. 

I think that I have set a tone. I hope that that has filtered down. 
I think that I have made principled decisions in cases, in hiring de-
cisions, in the course of the work that I do. And at the end of the 
day, other people will have to judge whether that is true or not or 
whether I did a good job or a bad job. But I have done my level 
best to do the best job I can. 

Senator WHITEHOUSE. Well, simply put, was there or is there a 
problem? 

Mr. KIM. Senator, I don’t believe there is a problem, and I don’t 
think there is a problem ever since I have been the head of the Di-
vision and been assigned with the responsibility of stewarding the 
Division and its personnel practices. 

If there was a problem— 
Senator WHITEHOUSE. Do you have an explanation for this cas-

cade of concern and op-ed pieces and news stories and really very 
challenging things being said about the integrity of this Division 
that you manage? 

Mr. KIM. Well, Senator, I find it unfortunate because, first and 
foremost, I supervise a great team of folks and they are doing hard 
work, and I do not like to have their work reflected in a negative 
way. And, obviously, if it is the fault of some people in the political 
ranks, then we bear accountability for that. 

There is an investigation, and I expect it to be a thorough, full, 
and fair investigation, and I think we should all wait—there have 
been a lot of allegations. Many of them have been anonymous. I 
think we should wait to see what the results of that investigation 
are before drawing judgments. But all I can do, Senator, is my 
level best to tell you that I do not agree with a lot of what people 
have been doing or have been said to do. And I try to turn square 
corners in the way that I manage the division. 

Senator WHITEHOUSE. I have got you. 
Mr. Chairman, may I ask one last question? 
Senator CARDIN. You may proceed. 
Senator WHITEHOUSE. There has been some information that 

United States Attorney Griffin, before he was appointed United 
States Attorney and had a political role, was engaged in voter sup-
pression tactics. There is an e-mail that uses the word ‘‘caging.’’ I 
assume you are familiar with what ‘‘caging’’ is as a voter suppres-
sion strategy. 

Mr. KIM. I am. 
Senator WHITEHOUSE. OK. And there were sort of inexplicable 

lists of, you know, low-income minority voters that would appear 
to have been part of a caging strategy. My question to you is a very 
simple one. We know that information about this came to the at-
tention of political officials within the Department of Justice in the 
course of Mr. Griffin’s screening to become a United States Attor-
ney. Was anything related to his participation in the caging effort 
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or the existence of the underlying caging effort ever forwarded to 
your Division for evaluation or investigation or review? 

Mr. KIM. Senator, I am not aware of anything that predates the 
letter that I understand that you sent to the Department of Justice 
earlier this week. Quite frankly, I don’t believe I have ever met 
Tim Griffin, and I had not even heard about him until he became 
the U.S. Attorney for the Eastern District of Arkansas. 

Senator WHITEHOUSE. So as far as you know, when this came to 
the attention of senior officials within the Department of Justice, 
it was never brought to the Civil Rights Division’s attention by 
them? 

Mr. KIM. Senator, I am not aware of it, but I would like to dou-
ble-check and make sure. There are a lot of things that I am not 
aware of that happen in the ordinary course of events. I would like 
to have the opportunity to double-check that and get back to you. 
But as I sit here right now, I have no recollection of that. 

Senator WHITEHOUSE. Thank you. 
Mr. Chairman, thank you. I appreciate the time of Senator Ken-

nedy and Senator Hatch. 
Senator CARDIN. Mr. Kim, I would just follow up briefly on Sen-

ator Whitehouse’s point. I urge you not to wait, as I said a little 
bit earlier, on the report from the Inspector General. I think that 
you need to take action now. You have already indicated that you 
are. Some of these allegations occurred when you were Deputy. So 
I think these are serious concerns, and I think the way that Sen-
ator Whitehouse worded it is accurate. If it did not occur, then we 
need to correct the record. If it did occur, then we have to make 
sure that it will not happen again. And I think these are important 
issues that you are now in charge and you need to make sure that 
you follow up on what you have been saying here so that there is 
the clear directive to everyone in the Department about how you 
are operating that agency. 

I want to give you one more example, if I might, which is the 
clearance of the Georgia law requiring voter identification. Now, I 
give you this example because here is an example where the 
preclearance was opposed by the career attorneys and overruled by 
the political appointments. And, of course, ultimately it was struck 
down by the courts. And to me it is kind of obvious that this is 
something that you ought to be very, very cautious about, voter ID 
and the impact it has on minority voting in the State of Georgia. 

So that is why I think you see the press reports that there ap-
pears to be a political motivation overriding career workers who 
have been in the vineyard a long time trying to ensure full partici-
pation by minority voters, and that went forward. It was reversed 
by the courts. But why did it ever happen? You are indicating that 
you do not do things unless you have had full consultation with 
your staff and your career people. Here is one where evidently the 
political appointees overruled it and were wrong. 

Mr. KIM. Well, Senator, I want to make sure you understand my 
previous statement, or make sure that I said it correctly. 

With respect to personnel actions, that is what I was referring 
to in the context of I want a consensus. 

Senator CARDIN. I thought you meant all important actions. So 
you do not—if you have an important decision— 
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Mr. KIM. Let me get to the—let me get to the second part of it, 
which is all litigation decisions, all other things that happen in the 
Division, I have a full and candid discussion about those legal 
issues with everyone involved, and certainly the recommendation of 
the section is extremely important to me, and we have full and fair 
and candid discussions, I think, about those. 

I do not agree on every single one of those. I would say that I 
agree on the vast majority of those. 

Now, I am happy to comment upon the Georgia matter as I un-
derstand it, but that was a decision that was issued before I be-
came the Assistant Attorney General and in which I had no in-
volvement. 

Senator CARDIN. I believe that there were two such preclearances 
in 2005 and 2006, I have been told by staff. 

Mr. KIM. That is correct. The Georgia identification matter was 
first submitted and decided sometime in the summer of 2005. And 
then it was amended and precleared again, the amendments were 
precleared in, I believe, early 2006—I want to say February or 
March. The amendments that were precleared were ones that, for 
example, made the ID free, increased the number of places across 
the State where one could get the ID, and I think commissioned an 
education program to educate people about— 

Senator CARDIN. And the career individuals at the Civil Rights 
Division recommended against that? 

Mr. KIM. Senator, we do not comment upon internal delibera-
tions, but I will say that with respect to the preclearance letter in 
the first submission and the second submission, they were signed 
by the person who had authority to issue the preclearance, which 
was the career section chief. 

Senator CARDIN. Well, all I can tell you, it has been widely re-
ported that the career attorneys opposed it, and that adds to the 
types of articles that have appeared in the paper and the con-
fidence in the Department of Justice. 

Senator Hatch. 
Senator HATCH. I would be happy to defer to Senator Kennedy. 
Senator CARDIN. Senator Kennedy. 
Senator KENNEDY. Thank you very much, Mr. Chairman, and I 

apologize for missing the earlier discussion. I thank Mr. Kim for 
being here today, and he represents, I believe, one of really the 
most important agencies of Government, and that is the Civil 
Rights Division. The great challenge of our society is to be a fair 
country and knock down the walls of discrimination, and it has 
been a hard and painful road that this Nation has followed and is 
continuing to follow. And there is still strong evidence of prejudice 
and discrimination and bigotry that is out there. 

So the Civil Rights Division, not that it in and of itself is going 
to solve these issues or questions, but it has to be the kind of agen-
cy that has the kind of respect, I think, for people in this country 
that understands that we are a Nation unfulfilled until we are 
really going to deal with these issues and questions in a timely way 
and be a fair and a more just Nation. So it is an enormous respon-
sibility that you have. 

I was just—and I am going to come to my question—dis-
appointed, as Senator Cardin pointed out. The issue was so clear 
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on the Georgia case because of the close association with require-
ments of needy people, underserved people to pay for their ability 
to be able to have the identity card to be able to vote. If that did 
not ring in as a return to the poll tax, it is difficult for me to under-
stand it as one who was very much involved in the whole debate 
on the issues of poll tax. 

The Texas redistricting was the same kind of issue, and the ca-
reer officers were all supported by the Supreme Court decision. So 
the point that the Chairman makes is powerful. 

This hearing was called, and it is extraordinary because we have 
a front-page story. Perhaps others have gone through this, but the 
front-page story from the Justice Department, I am sure you are 
familiar with it. 

Mr. KIM. I have read it. 
Senator KENNEDY. I apologize if others have gone into some de-

tail on it, but I think all Americans had to be appalled. Read the 
article about this Civil Rights Division, the most, I think, impor-
tant Division in the Justice Department. And it paints a picture of 
Division run amok because of partisan politics. And according to 
the article, Bradley Schlozman, former high-ranking official, im-
posed a partisan litmus test on the career Division attorneys, 
transferring the three female attorneys—their name are listed in 
the first column here—transferring the three female attorneys with 
stellar records apparently because they were perceived as Demo-
crats, and Mr. Schlozman reportedly said he was transferring them 
to ‘‘make room for some good Americans.’’ ‘‘Good Americans.’’ 

In the Appellate Division, one of the Division’s most high-profile 
litigating section, he also went after Republicans who thought they 
were not ‘‘loyal Bushies,’’ questioned whether he could trust one ca-
reer lawyer who voted for Senator McCain in a Republican pri-
mary. 

I have asked you many times about your own involuntary trans-
fer of Robert Berman, the deputy chief who advised against the ap-
proving of the discriminatory Georgia voter ID law. But your expla-
nations have come back—I do not find them very satisfactory. I will 
ask that they be made a part of the record, Mr. Chairman. 

Senator CARDIN. Without objection. 
Senator KENNEDY. The issues we have been discussing today are 

the equivalent of a five-alarm fire, and I want to know—I know you 
have perhaps responded, but I want to hear it—about what you are 
going to do to stop it. It is not acceptable to deny the obvious prob-
lem. It is not acceptable to say the problem began on someone 
else’s watch. You head the Division. You show the American people 
that you will be part of the solution and not the problem. Con-
fidence in the Division will require that you are going to do things 
differently. 

Now, what are you going to do? 
Mr. KIM. Well, Senator, I do hope I have done things differently, 

and I hope I have done things the way I think they should be done, 
which in my view is the right way, from day one after this Com-
mittee confirmed me and after I was sworn in to take office in No-
vember of 2005. 

I have always valued the input of career section management in 
the personnel decisions that I have made. And I will say that as 

VerDate Nov 24 2008 12:47 Mar 24, 2009 Jkt 047759 PO 00000 Frm 00031 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\47759.TXT SJUD1 PsN: CMORC



28 

a career attorney for many years before I became a political ap-
pointee, I tried hard to respect them, to make sure that the per-
sonnel practices that I employed were consistent with the ones that 
I wish were employed when I was a career attorney and ones that 
I felt— 

Senator KENNEDY. Well, is this going on? 
Mr. KIM. Senator, I— 
Senator KENNEDY. I mean, when you read the paper today, did 

you say, ‘‘It is all news to me’’ ? 
Mr. KIM. Senator, I was shocked by some of the allegations in 

the paper. 
Senator KENNEDY. What is the first thing you did? This is on 

your watch. What is the first thing? You read that. It is your 
watch, your Division. You are coming up here this afternoon. What 
is the first thing you do? 

Mr. KIM. Senator, to be fair, I learned about the allegations or 
some of the allegations last night when it was communicated by 
the Office of Public Affairs. So it was not the first time— 

Senator KENNEDY. Fine. OK. So then what do you do? 
Mr. KIM. What I did was prepare to come to the hearing today— 
Senator KENNEDY. Well, how do you—I mean, who did you talk 

to over there? How did you find out whether these things are true 
or were not true? 

Mr. KIM. Well, Senator— 
Senator KENNEDY. What did you—what was your own sense of 

outrage about this? This is the Department to preserve and protect 
the civil rights of American citizens. What is your reaction? You 
saw this or heard about it last night. What are the things—rather 
than just prepare for the hearing, what did you do? 

Mr. KIM. Senator, some of the things have been done already, to 
be fair. With respect, not referring to individual people in a public 
forum, some of the management decisions of a personnel matter 
that Mr. Schlozman is alleged to have made, I have made dif-
ferently. Some people who were removed from the section are back 
in the section based upon decisions that I have made starting from 
more than a year ago. 

Senator KENNEDY. Well, when you read that Mr. Schlozman— 
and I know that time is moving on, Mr. Chairman. Schlozman re-
portedly said he was transferring them to ‘‘make room for some 
good Americans.’’ What did that say to you? 

Mr. KIM. Senator, at a very minimum, those were intemperate 
and inopportune remarks. I mean, I think it is fair to say that they 
caused me some concern, and I think it is also fair to say that there 
is an OIG and an OPR investigation into that hiring practice and 
those hiring practices. 

Senator KENNEDY. Well, you know, the list goes on—‘‘loyal 
Bushies.’’ I want to get into one other area. I understand you have 
promised personally to investigate this and report back in 30 days. 
I hope the report provides the specific information on how you are 
going to ensure that the partisan game playing, both in personnel 
and case decisions, ends. I hope that will be included. 

Mr. KIM. Senator, I don’t mean to quarrel with you. I am not 
sure that I have made an assurance to investigate, and I do not 
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know that it would be appropriate for me to do so given that OIG 
and OPR are currently investigating some of these subject matters. 

What I have pledged to do is to communicate clearly, at the re-
quest of the Chairman, my standards, which I hope are clear, to 
the leadership of the Civil Rights Division as to what I am looking 
for and what I expect when personnel decisions are made. 

Senator KENNEDY. Well, I would think, as the head of a Divi-
sion—this happened on your watch on this thing—that you would 
want to get to the bottom of it yourself, just in terms of your own 
basic and fundamental integrity as being the head of the Division— 

Mr. KIM. Senator, if I might— 
Senator KENNEDY.—and to be able to deal with these kinds of 

issues. 
Mr. KIM. Senator, if I may respond. 
Senator KENNEDY. Yes. 
Mr. KIM. I believe that most of the allegations that were reported 

in the paper today did not happen when I was Assistant Attorney 
General. 

Senator KENNEDY. I am talking about now. In any event, how 
these are dealing and how you are assuring that they are not going 
on now. 

Mr. KIM. Senator, I have tried my level best to— 
Senator KENNEDY. Let me move on to another area, and then I 

am—on the record of the Division with regard to voting rights, 
there has been only one case alleging racial discrimination in vot-
ing on behalf of African-Americans in this administration. One 
case. One case. One case. 

You filed the same number of cases alleging discrimination 
against whites. Why is it? What can you tell us, this Committee— 

Mr. KIM. Senator, I— 
Senator KENNEDY.—if there is one case in terms of African- 

American voting, in terms of this country? Is that—what are we 
supposed to conclude from that? 

Mr. KIM. Senator, I don’t believe that is an accurate factual 
statement. 

Senator KENNEDY. Well, what is the number then? 
Mr. KIM. I have approved one case involving vote dilution on be-

half of African-American— 
Senator KENNEDY. What do you think? Do you think it is more 

than 15 or less than 5? 
Mr. KIM. With respect to race— 
Senator KENNEDY. The number of cases, voting rights cases. 
Mr. KIM. Race cases in general. 
Senator KENNEDY. Voting rights cases with regards to African- 

Americans. 
Mr. KIM. Under the Voting Rights Act? 
Senator KENNEDY. Yes. 
Mr. KIM. I believe it is between 5 and 15. 
Senator KENNEDY. You believe it is between 5 and 15. So if it is 

between 5 and 15—that is what your testimony is? 
Mr. KIM. That is what I believe, Senator. I mean, I could provide 

an accurate— 
Senator KENNEDY. Yes, would you provide the— 
Mr. KIM. Of course. Of course. 

VerDate Nov 24 2008 12:47 Mar 24, 2009 Jkt 047759 PO 00000 Frm 00033 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\47759.TXT SJUD1 PsN: CMORC



30 

Senator KENNEDY. Because I think you will find out that it is 
considerably less. I think you will find out that with regards to the 
record of the Civil Rights Division on these kinds of cases, there 
has been a dramatic fall-off in very recent times on this kind of 
thing, and I would like to know why. And if you can be able to help 
us understand if there has been that drop-off, what the reasons are 
for it, whether it is because we have been making progress or be-
cause of the fact that the Department has not chosen to go ahead, 
I would appreciate it. 

Mr. KIM. Senator, my commitment to enforcing all the laws neu-
trally to the best of my ability is one that I have made before the 
Committee and one that I reiterate today. I have tried very hard 
to make sure that we are enforcing all the statutes across our juris-
diction with respect to all Americans. And the one lawsuit that you 
may be referring to, a vote dilution lawsuit under Section 2 of the 
Voting Rights Act, was authorized by me against the city of Euclid 
shortly after I became Assistant Attorney General. I have also au-
thorized Section 2 lawsuits on behalf of Hispanic Americans. I have 
authorized voting rights lawsuits on behalf of many different mi-
nority groups, including for the first time ever Koreans. And my 
job, I think, is to try to fairly enforce the laws on behalf of every-
one, and I can categorically assure you, Senator, that I have no in-
terest in not enforcing laws as opposed to any group of people. And 
to the extent that I find violations—and we have been working 
hard to find violations, and we have been working hard to solicit 
allegations—that is something that I think is part and parcel of our 
mission. 

Senator KENNEDY. Finally, just on the time that you were—as I 
understand, you were in the Division the whole time that this al-
legedly evidently was going on. You were the Deputy Assistant AG 
for 3 years before becoming the AAG, and you were totally un-
aware that this was going on? 

Mr. KIM. Senator, the type of specific allegations that are being 
raised are newfound, in my mind. I was a Deputy Assistant Attor-
ney General along with two other Deputy Assistant Attorney Gen-
erals, a Principal Deputy Assistant Attorney General, and the As-
sistant Attorney General. In many respects, the DAGs moved on 
parallel tracks. I supervised my sections, and the other Deputies 
supervised their sections. 

The type of specific allegations that are being alleged are ones 
that I was not aware of when I was Deputy Attorney General. To 
be fair, these are allegations—I know that Mr. Schlozman has come 
before this Committee and denied doing anything in violation of 
law, and there is an investigation that is pending that I expect to 
be thorough, and I expect to cooperate fully with that investigation, 
and I think all of us would benefit from waiting and seeing how 
those allegations shake out and trying to get to the bottom of this. 

Senator KENNEDY. Thank you very much, Mr. Chairman. 
Senator CARDIN. Thank you, Senator. 
Senator Hatch. 
Senator HATCH. I think you have more than adequately ex-

plained that you are doing the job down there, albeit that there 
may have been some cases to protect whites from voter discrimina-
tion. I mean, I guess they are entitled to protection, too, although 
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I am not sure, listening to some of my colleagues. But I hope that 
nobody, whether it is disabled people, veterans, whoever it may be, 
religious people, will have their rights trampled on. 

I think you have more than adequately explained that you are 
making sure or doing your dead level best to make sure that all 
rights are protected and that you abide by the statutes even though 
sometimes we up here disagree with our own statutes. One side or 
the other disagrees from time to time. Your job is not to just do 
what you might want to do. Your job is to enforce those statutes, 
and I think you have more than adequately explained that here 
today, and personally, I am very proud of you. You served this 
Committee well when you were up here, and I happen to know that 
perhaps better than anybody else on the Committee. But a lot of 
others on this Committee have admitted that, too. And I just have 
to say that it is a tough job you have, but keep doing it to the best 
of your ability. And we expect discrimination to be fought against— 
it is just that simple, no matter who it affects—in accordance with 
the statutes that we have enacted up here. And you have made 
that commitment, and I personally appreciate it and personally 
back you. 

So thank you for being here, and that is all I need to say. 
Mr. KIM. Thank you, Senator. 
Senator CARDIN. Mr. Kim, I would ask that you make available 

to the Committee the communication that we have talked about to 
staff as to the practices within your Civil Rights Division. 

And, second, there seems to be some disagreement on the turn-
over, experience of staff, demographics, et cetera, so if you could 
make available to us the length of service within the Civil Rights 
Division of your employees and their background within civil 
rights, I think that would be helpful so that we can just get a level 
playing field. The information we had showed that your staff has 
less experience and more turnover than historical numbers, and I 
think it would be helpful to get the facts on that from you so that 
we can be able to look at the records rather than each of us subjec-
tively claiming what the circumstances are. 

Mr. KIM. Mr. Chairman, with respect to the first request, I have 
no problem committed to do that. 

With respect to the second request, consistent with personnel pri-
vacy protections, I will endeavor to make sure that you get the in-
formation you have requested. 

Senator CARDIN. Thank you. Also, the other point that I think I 
mentioned earlier—and Senator Kennedy mentioned it—you are 
the agency that we look upon for opportunity for all Americans. 
There have been press accounts as to the lack of diversity within 
the Civil Rights Division, and if you could—I am not suggesting 
you do this by individual, but if you could give us the diversity 
numbers within the Department, I think that would be very helpful 
for us, too. 

Mr. KIM. I will be happy to provide that, Senator. 
Senator CARDIN. Thank you. 
Is there anything further for Mr. Kim? If not, again, I thank you 

very much for your attendance here today. 
Mr. KIM. Thank you very much, Mr. Chairman. 
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[The prepared statement of Mr. Kim appears as a submission for 
the record.] 

Senator CARDIN. Our next panel will consist of Wade Henderson, 
who is the President and CEO of the Leadership Conference on 
Civil Rights; Brian Landsberg, who is a professor at McGeorge 
School of Law, University of the Pacific in Sacramento, California; 
Helen Norton, Visiting Assistant Professor, School of Law, Univer-
sity of Maryland, Baltimore, Maryland—my alma mater. It is nice 
to have somebody here from the University of Maryland School of 
Law. And Roger Clegg, President and General Counsel, Center for 
Equal Opportunity, Falls Church, Virginia; and Robert Driscoll, 
Partner, Alston & Bird, Washington, D.C. 

I should have asked you before you sat down. If you would please 
rise for the—as a tradition of our chairman, we swear in our wit-
nesses. Do you affirm that the testimony you are about to give be-
fore the Committee will be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. HENDERSON. I do. 
Mr. LANDSBERG. I do. 
Ms. NORTON. I do. 
Mr. CLEGG. I do. 
Mr. DRISCOLL. I do. 
Senator CARDIN. Thank you. Please be seated and, again, wel-

come to the Committee. We very much appreciate your presence 
here. Your full statements, as I have indicated earlier, will be made 
part of the record of our Committee. You may proceed as you see 
fit. We will start with Mr. Henderson. 

STATEMENT OF WADE J. HENDERSON, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, LEADERSHIP CONFERENCE ON CIVIL 
RIGHTS, WASHINGTON, D.C. 

Mr. HENDERSON. Thank you, Mr. Chairman, and good afternoon. 
My name is Wade Henderson. I am the President of the Leadership 
Conference on Civil Rights. The Leadership Conference is the Na-
tion’s leading civil and human rights coalition, with 200 national 
organizations working to build an America as good as its ideals. It 
is a privilege to represent the civil rights community in addressing 
the Committee today. 

Now, today’s article in the Washington Post, which has been al-
luded to by several Senators today, about politically motivated hir-
ing and firing of career civil servants in the Civil Rights Division 
at the Department of Justice is just the latest in a string of news 
reports that have revealed that the Division has abandoned its long 
tradition of fair and vigorous enforcement of our Nation’s civil 
rights laws. Partisanship, it seems, has been driving both sub-
stantive and personnel decisionmaking. In its 50-year history, 
never before has the Civil Rights Division faced such a challenge. 
In those 50 years, through both Republican and Democratic admin-
istrations, the integrity of the Division has never been questioned 
to this degree. Not even close. Members of the committee, we must 
turn this ship. We expect a Civil Rights Division that enforces the 
Nation’s civil rights laws, without fear or favor. We must demand 
accountability and a return to vigorous enforcement. 
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Now, over the last 6 years, we have seen career Civil Rights Di-
vision employees, section chiefs, deputy chiefs, and line lawyers 
forced out of jobs to make room for what one political appointee 
within the Division described as ‘‘good Americans.’’ You heard Sen-
ator Kennedy allude to it in his remarks today. We have seen retal-
iation against career civil servants for disagreeing with their polit-
ical bosses. We have seen whole categories of cases not being 
brought and the bar made unreachable high for bringing suits in 
other cases. We have seen some outright overruling of career pros-
ecutors for political reasons and also many cases being ‘‘slow 
walked,’’ to death. 

In the Housing Section alone, the total number of cases files has 
fallen 42 percent since 2001, while the number of cases involving 
allegations of race discrimination has gone down by 60 percent. 
The Voting Section did not file any cases on behalf of African- 
American voters during a 5-year period between 2001 and 2006. 
And no cases have been brought on behalf of Native American vot-
ers for the entire administration. 

Furthermore, the Department has gone out of its way to take 
legal positions to roll back civil rights. For example, last year the 
Department filed amicus curiae briefs in support of the dismantling 
of voluntary school integration programs in Seattle, Washington, 
and Louisville, Kentucky. These cases, which challenge one of the 
few ways left for local school districts to battle de facto segregation 
in public schools, are currently pending before the U.S. Supreme 
Court. 

The Division’s record on every score has undermined effective en-
forcement of our Nation’s civil rights laws, but it is the personnel 
changes to career staff that are in many ways most disturbing. For 
it is the staff that builds trust with communities, develops the 
cases, and negotiates effective remedies. Career staff has always 
been the soul of the Division, and it is now under attack. 

The blueprint for this attack appeared in an article in National 
Review in 2002. The article—entitled, and I quote, ‘‘Fort Lib-
eralism: Can Justice’s Civil Rights Division be Bushified? ’’—argued 
that previous Republican administrations were not successful in 
stopping the Civil Rights Division from engaging in aggressive civil 
rights enforcement because of the ‘‘entrenched’’ career staff. The ar-
ticle proposed, again, and I quote, that ‘‘the administration should 
permanently replace those [section chiefs] it believes it can’t trust,’’ 
and further, that ‘‘Republican political appointees should seize con-
trol of the hiring process,’’ rather than leave it to career civil serv-
ants. This is a radical change in policy. It seems that those running 
the Division got the message. To date, four career section chiefs 
and two deputy chiefs have been forced out of their jobs. 

Fifty years ago, the attempt to integrate Little Rock High School 
demonstrated the need for the Federal Government to finally say 
‘‘Enough.’’ Enough of allowing the states to defy the U.S. Constitu-
tion and the courts. Enough of Congress and the executive branch 
sitting idly by while millions of Americans were denied their basic 
rights of citizenship. The 1957 Civil Rights Act and the creation of 
the Civil Rights Division were the first steps in responding to a 
growing need. 
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For years, we in the civil rights community have looked to the 
Department of Justice as a leader in the fight for civil rights. In 
the 1960s and 1970’s, it was the Civil Rights Division that played 
a significant role in desegregating schools in the old South. In the 
1970s and 1980s, it was the Civil Rights Division that required po-
lice and fire departments across the country to open their ranks to 
racial and ethnic minorities and women. It was the Civil Rights Di-
vision that forced counties to give up election systems that locked 
out minority voters. And it was the Civil Rights Division that pros-
ecuted hate crimes when no local authority had the will. 

Members of this Committee, we must continue to work to under-
stand the extent of the damage that has been done to the Civil 
Rights Division and hopefully develop a road map for our way back 
to vigorous enforcement, integrity, and justice—and to a Civil 
Rights Division the Nation can again be proud of. 

Thank you very much. 
[The prepared statement of Mr. Henderson appears as a submis-

sion for the record.] 
Senator CARDIN. Thank you, Mr. Henderson. 
Professor Landsberg. 

STATEMENT OF BRIAN K. LANDSBERG, PROFESSOR, 
MCGEORGE SCHOOL OF LAW, UNIVERSITY OF THE PACIFIC, 
SACRAMENTO, CALIFORNIA 

Mr. LANDSBERG. Thank you, Chairman Cardin and Senator 
Hatch. Thank you for inviting me to testify. My understanding is 
that I am to provide a historical perspective on the Civil Rights Di-
vision of the Department of Justice, and I have provided the Com-
mittee with a statement. 

I worked at the Civil Rights Division for over 20 years beginning 
in 1964 under six administrations, and my scholarship includes 
two books about the work of the Division. I am proud of the con-
tribution that the Division has made to equal rights under the law 
that Mr. Henderson just summarized for us. 

Any historical perspective must mention the important role of 
the Department of Justice in enforcing equal rights during Recon-
struction as well as the country’s abandonment of Reconstruction 
resulting in reinstatement of a racial caste system in which law 
and customs supported white subordination of blacks. Some sup-
porters of equality under the law fear that the second Reconstruc-
tion—the civil rights advances since 1954—will meet the same fate 
as the first. 

The Civil Rights Division began in 1957 with a narrow mandate, 
which has grown substantially over the years. Congress, however, 
has consistently seen the Division as an enforcer of the public in-
terest in eradicating discrimination based on race and other invid-
ious classifications. Unfortunately, the widespread laws and cus-
toms enforcing race discrimination from the late 1870s to the 1960s 
have left a continuing legacy, and combating continuing race dis-
crimination stands at the core of the Division’s responsibilities 
today as it did in 1957. 

The Division developed proactive enforcement techniques start-
ing late in the Eisenhower administration and refined under Presi-
dents Kennedy and Johnson. Its lawyers went out into the field to 
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uncover unlawful discrimination. Their recommendations received 
rigorous review by and discussion with the Division leadership. The 
Division traditionally gave high priority to combating discrimina-
tion against African-Americans because the racial caste system was 
viewed as destructive of American ideals and as undermining our 
society and economy. 

The Division, like most Federal agencies, is composed of career 
personnel and political appointees. Its success depends upon the 
ability of the two groups to work together. 

When the Presidency changes hands, there is inevitably a period 
of adjustment. Ironically, the incoming political appointees view 
the career attorneys as holdovers from the prior administration, 
even though long-term attorneys may have worked through several 
administrations under Presidents from both parties. Most career 
attorneys, however, have normally been hired through the Attorney 
General’s Honors Program, instituted during the Eisenhower ad-
ministration to ensure that lawyers were hired based on merit 
rather than on ideology, political affiliation, or other throwbacks to 
the spoils system. They are dedicated to law enforcement. They un-
derstand that priorities may change from one administration to the 
next. They have been trained to turn square corners, as Mr. Kim 
mentioned earlier, in their work to honestly evaluate the law and 
the facts. Both civil servants and political appointees need to have 
the courage to say no to political pressures. The Division works 
best when it operates in an atmosphere of mutual respect between 
career staff and political appointees. Proper interaction between 
them ensures that neither group will carry out an improper agen-
da. This will enhance the Division’s credibility with the courts and 
the public. 

In closing, let me emphasize the importance of careful 
prioritizing of the Division’s responsibilities. While the many new 
responsibilities that Congress has assigned to the Division over the 
years deserve attention, the core responsibilities Congress has as-
signed relate to discrimination based on race, national origin, sex, 
and disability in voting, schools, housing, public accommodations 
and facilities, federally assisted programs, and employment. In my 
view, racial discrimination is a core disease in this country, and the 
future of civil rights enforcement requires that combating race dis-
crimination remain as a central priority. 

Thank you. 
[The prepared statement of Mr. Landsberg appears as a submis-

sion for the record.] 
Senator CARDIN. Thank you very much, Professor Landsberg. 
Professor Norton. 

STATEMENT OF HELEN L. NORTON, VISITING ASSISTANT PRO-
FESSOR, UNIVERSITY OF MARYLAND SCHOOL OF LAW, BAL-
TIMORE, MARYLAND 

Ms. NORTON. Good afternoon, Mr. Chairman, Senator Hatch. My 
name is Helen Norton, and I am a visiting professor at the Univer-
sity of Maryland School of Law. As a political appointee in the Civil 
Rights Division from 1998 until January of 2001, my duties in-
cluded service at the Deputy Assistant Attorney General charged 
with supervising the Employment Litigation Section. So my testi-
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mony today will focus on the Civil Rights Division’s Title VII en-
forcement efforts. 

As you know, Congress empowered the Department of Justice 
with the power to enforce Title VII with respect to State and local 
government employers, and this authority is critically important, 
as State and local governments employ more than 18 million work-
ers in a wide variety of jobs, from police officers, to teachers, fire-
fighters, health care providers, and more. Some of these jobs offer 
entry-level gateways to employment and economic security, while 
others stand at the top levels of State and local leadership. 

But despite the importance of this mission, the Division’s Title 
VII enforcement efforts have plunged since January 20, 2001. 

I would like to make just two points today. 
First, the Division’s measurable Title VII activity has declined 

substantially and across the board. We have seen a significant drop 
in activity of all types: fewer successful resolutions, fewer cases 
filed alleging systemic discrimination, fewer cases filed alleging in-
dividual discrimination. 

For example, one especially valuable enforcement measure exam-
ines the number of successful resolutions secured through judg-
ments, consent decrees, and out-of-court settlements. These resolu-
tions further Title VII’s objectives by providing compensation to 
discrimination victims and securing changes to employers’ discrimi-
natory practices. But since January 20, 2001, the Division has re-
solved only 46 Title VII cases, including only eight pattern and 
practice cases. In contrast, the Division during the Clinton admin-
istration resolved approximately 85 Title VII complaints, including 
more than 20 pattern and practice cases. 

Another helpful enforcement measure tracks the number of com-
plaints filed under Title VII. So long as illegal job discrimination 
remains a problem, we should expect to see continued case filings. 
Here, too, the Division’s efforts fall short. The Division has filed a 
total of only 39 Title VII complaints since January 20, 2001. At this 
pace, the Division can be expected to file approximately 49 cases 
over two full terms, and this is just over half of the nearly 90 Title 
VII complaints filed during the Clinton years. 

Second, the Division’s record reveals a retreat from its historic 
leadership in the fight against race and national origin discrimina-
tion as its Title VII docket, which is now significantly reduced, de-
votes an even smaller proportion of its resources to job discrimina-
tion experienced by African-Americans and Latinos. 

For example, the Division under this administration has brought 
significantly fewer pattern and practice cases, challenging systemic 
discrimination that has the capacity to affect large numbers of 
workers. But of this already shrinking docket, the number of cases 
challenging systemic discrimination experienced by African-Ameri-
cans, Latinos, and women has plummeted to less than a third of 
what it was previously. 

Turning to its Title VII docket on behalf of individual victims, 
the Division has filed only 28 individual complaints of discrimina-
tion since January 20, 2001. At this pace, the Division will file ap-
proximately 35 such cases over two full terms. Again, this is just 
half of the nearly 70 individual claims filed during the previous ad-
ministration. 
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And while the current administration has brought significantly 
fewer individual claims of all types, this is especially true of claims 
on behalf of African-Americans, religious minorities, and Latinos. 
And, in fact, during this administration, the Division has yet to file 
an individual Title VII claim on behalf of a Latino. 

Now, this downturn in Title VII enforcement activity is all the 
more troubling given the greater resources now available to the 
Employment Litigation Section. On average, 35 to 36 attorneys 
have been assigned to that section during the Bush Administration, 
compared to only 30 to 31 during the previous administration. 

One last note, Senator Cardin. You expressed concern about the 
Department’s position in the Ledbetter and Burlington Northern 
cases, and I share that concern, and here is why. In both of those 
cases, the Department did file amicus briefs in the Supreme Court, 
but in both of those cases the Department took pains to repudiate 
the EEOC’s longstanding interpretations of Title VII that actually 
interpreted the statute in a way that furthered its objectives of pro-
viding compensation to discrimination victims and deterring future 
discrimination. In both of those briefs, the Department of Justice 
argued that the EEOC’s position was not entitled to deference and 
instead argued for a considerably more cramped understanding of 
Title VII. In Burlington Northern, as you pointed out, eight Jus-
tices of the Supreme Court rejected the Department’s position. In 
Ledbetter, by a 5–4 decision, the majority shared the Department’s 
position over a spirited dissent by Justice Ginsburg, and Members 
of Congress have already introduced legislation to try to change the 
effects of that ruling. But the troubling thing to me is that in both 
cases, despite the fact that the agency got charged by Congress 
with lead enforcement over Title VII, the EEOC had a longstanding 
position that it had argued successfully in a range of lower courts 
that that position was abandoned by this Department. 

Taken together, these developments represented a disturbing re-
treat from the Department’s historic commitment to vigorous en-
forcement of Title VII. I appreciate your attention to these issues 
and the opportunity to testify today, and I look forward to any 
questions that you may have. 

[The prepared statement of Ms. Norton appears as a submission 
for the record.] 

Senator CARDIN. Thank you, Professor Norton. 
Mr. Clegg. 

STATEMENT OF ROGER CLEGG, PRESIDENT AND GENERAL 
COUNSEL, CENTER FOR EQUAL OPPORTUNITY, FALLS 
CHURCH, VIRGINIA 

Mr. CLEGG. I have a real sense of deja-vu in listening to the tes-
timony today. I was also a political deputy in the Civil Rights Divi-
sion for 4 years, from 1987 to 1991, and what we are hearing are 
basically the same three kinds of criticism of the Division I used 
to hear. Some members of the Committee say the Division is not 
bringing enough of the kinds of cases they would like. Some mem-
bers are saying that the Division is bringing too many of the cases 
that they don’t like. And some members are saying that in the hir-
ing process, and in other ways that the political appointees deal 
with career lawyers, the Department has become politicized. 
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It is entirely appropriate, since Congress appropriates money for 
the Division and wants it to enforce the laws that it has passed, 
for it to keep an eye on what kind of a job the Division is doing, 
so long as the oversight process does not become so onerous that 
it actually prevents the Division from doing its job. 

If the members don’t agree with the Division in the way it is in-
terpreting the law or don’t like the enforcement priorities that it 
has set, they can certainly argue with the Division leadership 
about it. But, of course, ultimately the call is the executive 
branch’s. 

There will be legitimate differences of opinion among members of 
the Committee, between members and the administration, and be-
tween political and career lawyers in the Division about how to in-
terpret the civil rights laws. Judges don’t interpret laws the same 
way, and neither do Government lawyers. And, of course, outside 
groups like mine will sometimes be critical of the Division. I criti-
cized the Division the Clinton administration, and I have criticized 
it during the Bush administration. Many of you think the Division 
has been too conservative. I think it has not been conservative 
enough. 

There will also be differences of opinion, again, among members 
of the Committee, and between members of the Committee and the 
administration, and between the political appointees and career 
lawyers in the Division about how to set law enforcement priorities. 
The lack of enthusiasm that the Clinton administration had for 
challenging affirmative action discrimination had to do, I suspect, 
not only with a difference of opinion in how it read the law, but 
also with a belief—which I believe is misguided, but was their sin-
cere belief—that fighting such discrimination is just not as impor-
tant as other items on its agenda. The Bush administration’s great-
er care in bringing disparate impact cases may reflect, again, not 
just a difference in how it reads the statutes, but also in a belief 
that, say, human trafficking is a more pressing problem than, for 
instance, a fire department’s alleged overemphasis on one kind of 
physical conditioning or another. 

In addition, even without differences in law enforcement philos-
ophy, the Division’s priorities will change over time. Congress 
passes new laws. Lawbreaking will become more common in some 
areas and less common in others. 

As Mr. Kim explained, for instance, this administration has 
spent much time enforcing the Help America Vote Act, which was 
just passed in 2002. New statutes often require a great deal of en-
forcement attention, to educate the people that are going to be af-
fected by their requirements. There are a variety of other statutes 
that you all have only recently passed. 

Now, some of you all have criticized the Division for concen-
trating proportionately fewer resources than in years past on bring-
ing cases that allege discrimination against African-Americans. But 
even accepting arguendo that there has been such a decline—and 
I think Mr. Kim would suggest that there has not—you have to 
bear in mind that the Division has a lot more laws now to enforce 
than it did 40 years ago; and, I will say, that discrimination 
against African-Americans is less pervasive now in 2007 than it 
was in 1967. 
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Just to give one example, we would hardly expect a southern city 
to discriminate to the same degree in its municipal hiring today— 
when African-Americans, because of the success of the Voting 
Rights Act, have more political power and may even constitute a 
majority of the city council and other municipal offices, including 
mayor—as when the city government was lily white and black peo-
ple were not allowed to vote. 

Now, I am not saying that anti black discrimination has van-
ished; it hasn’t, and there will always be bigots, of all colors, in a 
free society. But anybody who thinks that anti black discrimination 
is the same problem in 2007 that it was in 1967 is delusional. 

I think I am going to stop with that. Again, I think it is impor-
tant to bear in mind that there are legitimate differences in opinion 
between political appointees (who, in a Republican administration, 
tend to be conservative) and career lawyers in the Civil Rights Di-
vision (who naturally tend to be left of center). And there is noth-
ing sinister or scandalous about those differences in enforcement 
philosophy. 

Thank you. 
[The prepared statement of Mr. Clegg appears as a submission 

for the record.] 
Senator CARDIN. Thank you, Mr. Clegg. 
Mr. Driscoll. 

STATEMENT OF ROBERT N. DRISCOLL, PARTNER, ALSTON & 
BIRD LLP, WASHINGTON, D.C. 

Mr. DRISCOLL. Thank you, Mr. Chairman and Senator Hatch, for 
inviting me to testify. My name is Bob Driscoll, and I, too, was a 
political deputy in the Civil Rights Division from 2001 to 2003, 
when John Ashcroft was the Attorney General during that time pe-
riod. 

When I was preparing my testimony, I had to guess as to what 
questions were going to come up for Mr. Kim, and I guessed cor-
rectly, if you read my written submission, so I wanted to address 
three issues that I think are on the mind of the Committee. The 
first is the relationship between the career and the political ap-
pointees. 

The stories I have read and even heard today from the panel and 
the Committee seem to focus on allegations that Civil Rights Divi-
sion employees were either overruled or interfered with by political 
appointees when the Division took a particular position in litiga-
tion or with the Section 5 preclearance under the Voting Rights 
Act. While I am familiar with my own experience in the Division— 
and I wasn’t at the Division for some of the events that have been 
questioned—I do think these stories and questions misperceive this 
relationship and how it should properly function. 

As with every Division of Justice, the career staff carries out the 
day-to-day operations of the Division, and they are certainly the 
most experienced people in the Division in certain areas, and they 
make recommendations to political appointees to open cases. And 
there is no question that the career staff is where the institutional 
knowledge typically resides in the Division. However, it is the As-
sistant Attorney General for Civil Rights and the leadership of the 
Department that are ultimately responsible for the actions of the 
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Division, and various AAGs who have appeared before this Com-
mittee over the years have been questioned extremely sharply by 
members of the Committee about the actions they have taken. And 
so it is a tremendous responsibility for those appointees to sit be-
fore the Committee and explain the Division’s position. 

Because of that responsibility, the AAG and his or her political 
staff must independently review all the recommendations that 
come before them. And as anyone knows who has done an inde-
pendent review, sometimes there will be a disagreement, and there 
is nothing inherently wrong with this. I agree with Roger com-
pletely. 

Indeed, I think the Committee wouldn’t react well if Assistant 
Attorney General Kim came before you and testified that every de-
cision he made that was controversial, he had simply rubber- 
stamped the recommendation given to him by the career staff, who 
is very experienced, and that he had nothing to say about it and 
that, therefore, he wasn’t responsible. And I think the Committee 
would be appropriately angry with Assistant Attorney General Kim 
if he took that position. 

Similarly, when the Division makes a mistake—and I will recall 
now the case in Torrance, California, that received a lot of atten-
tion from this Committee in the past administration when the Divi-
sion was sanctioned almost $2 million for overreaching in an em-
ployment discrimination case against State jurisdiction—it would 
be no excuse for the AAG to say, ‘‘I was merely following the rec-
ommendations of the career staff.’’ The AAG has to convince him- 
or herself that the facts and the law are on their side. So that, 
therefore, it seems to me the important question that the Com-
mittee should be focusing on in a given area is not whether any 
particular decision was made with the political and career staff in 
agreement, but whether that decision was in the end correct. And 
from what I have seen, the courts have largely agreed with the po-
sitions taken by AAG Kim and his predecessors. And members of 
the Committee might disagree with those decision. They might 
agree with the court decisions. But there is little indication that 
the Division has been sailing beyond the markers in terms of legal 
theories it has been pursuing or positions that it has been taking 
in court. And that to me is a much more important question than 
whether or not there has been disagreements between the political 
staff and the career staff. 

I would also like to address briefly setting of priorities and, in 
particular, the criticism I have read in the New York Times of the 
Division’s emphasis on human-trafficking and religious discrimina-
tion cases as a shift away from traditional civil rights enforcement. 
I think these criticisms are generally unfounded and take an un-
necessarily cramped view of what the Civil Rights Division should 
be doing. 

As an initial matter, as Senator Hatch noted, new statutes get 
passed all the time, and these statutes provided new weapons to 
combat both religious discrimination and human trafficking. So it 
is natural that enforcement in those areas went up when the Bush 
administration came into power. More importantly, both President 
Bush and General Ashcroft, under whom I worked, made clear that 
combating religious discrimination was a priorities, and that is per-
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fectly appropriate for them to do. Some may disagree with it, but 
it was perfectly appropriate for the political leadership to direct the 
Division to emphasize those cases. 

So when I served in the Division, we made it a priority. We cre-
ated the position of Special Counsel for Religious Discrimination. 
Eric Treene was hired. He has done a great job in that role. And 
the success rate of these cases is very high because, unfortunately, 
there is no shortage of governmental entities out there that don’t 
understand the proper role religion can play in the public square. 
And I think most Americans are pleased to see this enforcement, 
and there is nothing wrong with the emphasis on these cases. 

As to the question of whether this de-emphasizes traditional civil 
rights areas, I think this is unlikely for several reasons. 

First, those cases are not prosecuted out of the Voting or Employ-
ment Section generally, and so if the Committee has questions 
about that, they can ask them, but it wouldn’t be a diversion of re-
sources. And, second, I think the notion that traditional discrimina-
tion suffers if non-traditional, to call it that, discrimination is en-
forced would cause us to cut back on disability cases, language-mi-
nority cases, police misconduct cases, clinic access cases, prison 
cases, juvenile facility cases, gender discrimination cases, and reli-
gious discrimination cases—I do not think anyone wants that. So 
I would like to just counter this notion that by enforcing religious 
discrimination cases vigorously there is necessarily a cutback in 
other areas. 

Thank you very much. 
[The prepared statement of Mr. Driscoll appears as a submission 

for the record.] 
Senator CARDIN. Mr. Driscoll, thank you for your testimony, and 

I thank all of our witnesses. 
Mr. Henderson, let me start, if I might, with your observations. 

You have an incredible record over an extended period of time 
working in the civil rights community and leadership in that area. 
You have had a chance to observe what is called ‘‘changing prior-
ities after national elections,’’ particularly when it is an adminis-
tration of a different party. So we have seen over the 50-year his-
tory of the Department of Justice Civil Rights Division many 
changes of administrations and priorities within an administration. 

I want to get your assessment, because we have heard a lot of 
accusations that have been made, about the effectiveness of this 
administration’s Civil Rights Division as far as pursuing aggres-
sively the rights, the important rights of minorities. I just want to 
get your assessment to whether this is just changes of priorities in 
different types of cases or whether we are looking at a different 
commitment to enforcing civil rights. 

Mr. HENDERSON. Thank you, Mr. Chairman. I think it is an im-
portant question, and let me respond this way: Discrimination in 
violation of the law is abhorrent in any form. It is inconsistent with 
our notions of a fair and just society. It is inconsistent with what 
I think we all accept to be the meaning of ‘‘equal opportunity’’ in 
the 21st century. 

The issue is not whether the Civil Rights Division is enforcing 
statutes that protect religious liberty or seek to protect the rights 
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of institutionalized persons or address the problems of victims of 
sexual trafficking. 

Certainly each of these areas of the law or problems of decision 
require attention, and would not criticize the Department or Divi-
sion for spending resources to address some of those issues. The 
question, however, is whether the Division is backing away from or 
perhaps even abandoning its primary responsibility to address 
problems that have proven to be among the most difficult and in-
tractable in resolving in our society. Certainly issues of race, prob-
lems of national origin discrimination, certainly have been among 
the most difficult. 

What we have seen within the Department is radically different 
today than we have seen over the past 50 years. Now, admittedly, 
we have had differences with administrations, both Democratic and 
Republican, in the handling of selected individual cases with which 
we might disagree. But as a general matter, there has been no crit-
icism wholesale of either Democratic or Republican administrations 
of the Department of Justice’s Civil Rights Division in the life span 
of this Division for the past 50 years, with the recent exception of 
some of the actions that have been taken and that are the subject 
of discussion today. 

The example that I would use, which I think graphically dem-
onstrates the difference in character between the kinds of experi-
ences we have seen under this administration currently with what 
we have seen in the past, is the case that Senator Kennedy and 
others highlighted during the previous round. Let’s take the Geor-
gia voter ID statute. 

Here we have a situation where career line attorneys, in evalu-
ating the impact of a proposed statute requiring voter ID of pro-
spective voters, challenged that statute under the assumption that 
it would harm persons protected under the Constitution who 
should be given the right to vote. 

That career judgment was overturned, in large measure driven 
by one individual—Hans von Spakovsky, who happened to be coun-
sel to the Assistant AG for Civil Rights—and perhaps others who 
are political appointees within the Division urging the Department 
to override the voices of its career attorneys and to side with the 
State in adopting a statute which many believed would be harmful. 
Fortunately, the courts challenged that statute and sided with 
those who criticized the implementation of the statute in the final 
analysis. 

That example, it seems to me, is a graphic illustration of the na-
ture of the politicization of the Department and the kind of think-
ing that we are challenging today. So the question is not whether 
the Division chooses to enforce statutes that fall within its purview 
or under its jurisdiction. The question is whether the administra-
tion and the Division is using that approach, that is to say, its de-
sire to enforce statutes more broadly, as a subterfuge for shifting 
policy away from the enforcement of statutes that affect issues of 
race, issues of national origin discrimination, among the most dif-
ficult and intractable problems in modern society. 

Senator CARDIN. Well, I thank you for that answer. I think the 
Georgia case is very illustrative. It is to me a kind of—I don’t un-
derstand how the—it is clear to me it was political ill judgment by 
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individuals outside of the mainstream of the historic role that the 
Department of Justice Civil Rights Division has played because of 
the consistency of dealing with voter participation. So I think it is 
an example that is extremely troublesome, and Mr. Kim answered 
a lot of questions but didn’t quite answer that one as to—because 
that happened under his watch, even though he said it didn’t, be-
cause of the modification in 2006. 

I am going to have additional questions, but let me yield to Sen-
ator Hatch. 

Senator HATCH. Well, thank you, Mr. Chairman. This has been 
a really interesting hearing to me, as all of these civil rights hear-
ings are. I mean, there are just different points of view, and they 
are important, by everybody. 

Mr. Henderson, let me just mention one thing to you, and then 
I would like to turn to Mr. Clegg and Mr. Driscoll. You stated in 
your submitted testimony that between 2001 and 2006, ‘‘the only 
racial discrimination case brought by the Division under Section 2 
of the Voting Rights Act was on behalf of white voters in Noxubee, 
Mississippi.’’ Yet the Voting Section reports ten actions brought, at 
least in part, under Section 2 between 2001 and 2006. Now, only 
one of them was on behalf of white voters. Two were brought on 
behalf of African-American voters. That was in U.S. v. City of Eu-
clid and U.S. v. Crockett County. Two were brought on behalf of, 
like I say, African-American voters. Seven more of them were 
brought on behalf of Hispanic Americans, including one that was 
also on behalf of Asian Americans. I will not list all those cases. 

The statistics you cite starkly under count the actions brought by 
the Voting Rights Section, it seems to me, unless there may be 
some explanation I do not understand at this point. 

Mr. HENDERSON. Thank you, Senator Hatch. Let me respond in 
the following way: I think Mr. Kim, before he left, at the conclusion 
of his statement was asked a question about how many cases had 
been filed under his tenure in this area. I think he cited perhaps 
between 5 and 15. Our review of the record of the Department of 
Justice, provided in large measure by its own materials, would sug-
gest that only one case had been filed by— 

Senator HATCH. You can see I have listed 10 here that they list. 
Mr. HENDERSON. Right. Well, many of them are, in fact, holdover 

cases themselves that had been filed, but let me give you an exam-
ple of what I am talking about. 

When one thinks back on the 2004 Federal election, the State of 
Ohio often comes to mind as a graphic example of some of the prob-
lems on the ground in addressing issues of deceptive practices in 
which individuals, for example, issued fliers to communities, most 
often African-American communities, suggesting that the election 
day was some day other than the day it actually occurred, or in-
stances in which eligible voters who happened to be Latino or 
themselves naturalized citizens were frightened with fliers that 
suggested that the Immigration and Customs Enforcement Agency 
might be lurking at the time of enforcement. 

There were many examples of extended lines that required voters 
to wait hours, sometimes in the rain, before they could cast their 
ballots, and those lines, in fact, were created by discretionary deci-
sions, but we had to allocate resources. 
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There were numerous instances of irregularities that I think 
shocked the conscience of most average Americans in thinking 
about how our system of democracy works and benefits the country 
as a whole. And yet to know that there have not been adequate in-
vestigations and/or charges brought either as a result of what oc-
curred in Ohio or in some of the other jurisdictions where such doc-
umentation has occurred, it does seem to me is quite troubling. 

While I think there may be some dispute as between ourselves 
and the Department on how they interpret cases to be filed, I think 
there can be no dispute that the Department failed to adequately 
address problems that were within their purview and available to 
be addressed by existing statutory authority. And so my sense is 
it misses the larger point, Senator Hatch. If we dwell on whether 
or not there have been one or two cases filed here or there, the 
question is whether in the broad sweep of the Department’s respon-
sibility, it is quite clear that the Department has stepped back 
from its ongoing responsibility to enforce the laws as they apply to 
all Americans. 

Senator HATCH. Well, the reason I bring it up is because the Vot-
ing Section home page lists 12 cases. A couple of them were filed 
during the Clinton years, and there may have been others that 
were filed, but if you go by the years, they were filed during the 
Clinton years. All I can say is that, you know, there appear to be 
some differences here in the count. 

Let me ask Mr. Clegg and Mr. Driscoll, I found Professor Nor-
ton’s comments, her statistical comments, quite interesting and in-
triguing. Would either of you care to comment on Professor Nor-
ton’s statistical standard that numbers should necessarily stay the 
same between administrations? 

Mr. CLEGG. Well, I will, again, make the general statement that 
I made before. I think that Mr. Driscoll actually talks about the 
specific problems that can come up with this kind of bean-counting 
in his testimony, so I am going to defer to him. But I would say 
that, as a general matter, we would not expect the number of cases 
to be the same in every area of the law over time. Again— 

Senator HATCH. The exact same type of statutes. 
Mr. CLEGG. Right, because you all are constantly passing more 

statutes. The Division has limited resources. If it is devoting more 
resources to one area, then proportionately it is going to be devot-
ing less to other areas, and there is nothing sinister about that. 
You started out in the 1960s, and people who were disabled were 
not protected from discrimination. People— 

Senator HATCH. Well, let me ask you, there is a huge regular 
branch of civil servants who are there regardless of which adminis-
tration. Can you imagine a case where, if they felt strongly a case 
should be brought as a group, that it would not be brought or it 
would not be given heavy consideration? 

Mr. CLEGG. No, I can’t, and that is a very good point, Senator 
Hatch. What is it that is being— 

Senator HATCH. And they weigh in. They weigh in on these, don’t 
they? 

Mr. CLEGG. Of course. 
Senator HATCH. I mean, they don’t just sit there like puppets. 
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Mr. CLEGG. And, you know, what would be the reason that any 
administration would say that we are not going to bring discrimi-
nation cases when there has been discrimination against African- 
Americans? What possible motive could they have for that? I mean, 
even putting aside the fact that it would be immoral and wrong for 
them to do so, it would be politically crazy to do that. I can tell you 
that from when I was in the Civil Rights Division, and I think it 
was clear that this administration wants to—I mean, Republican 
administrations—of all administrations—bend over backwards to 
make clear that—they are committed to enforcing the civil rights 
laws and making clear that, they are not racist, that they are not 
bigoted, that they are ensuring that everybody is protected from 
discrimination. What would be the purpose for them to—is there 
some constituency that people think— 

Senator HATCH. Well, they would get killed if they did not bring 
cases that clearly should be brought. 

Mr. CLEGG. It is absurd. I think what— 
Senator HATCH. What some of these articles are saying, you don’t 

know whether they are right or wrong. I do not know if they are 
right or wrong. All I can say is I thought Mr. Kim explained him-
self quite well in his testimony. 

You know, let’s be honest about it. There are axes to grind on 
both sides, sometimes, in these areas of the law. 

Mr. CLEGG. Absolutely. 
Senator HATCH. Political axes to grind, and especially in the 

media, which does not necessary make the media right and the 
Civil Rights Division wrong. 

Mr. CLEGG. Well, and the picture that is being painted of these 
white-lab-coat, professional career lawyers who have no political 
axe to grind at all, on the one hand, and the political appointees 
being these crazed political operatives who are nothing but political 
hacks and who care about nothing but winning elections, on the 
other hand, is ridiculous. 

Senator HATCH. I think it is, too. 
Mr. CLEGG. The career people have their political agendas. They 

are often as extreme ideologically, more extreme ideologically, than 
the political people. And the political people, in my experience, in 
the main are better lawyers—maybe just because they tend to be 
more senior, but they are better lawyers—than the career lawyers 
are. 

Senator HATCH. Well, you served in the Justice Department, in-
cluding the Civil Rights Division, under both President Reagan and 
Bush I. 

Mr. CLEGG. That is correct. 
Senator HATCH. I served here on the Judiciary Committee during 

that entire time, and I remember that some of the same accusa-
tions and charges were made against the Civil Rights Division at 
those times that we are hearing today. 

Now, in your testimony, you just got through drawing a useful 
distinction between political appointees and career staff at the Jus-
tice Department. Now, listening to the critics, many people might 
assume that if there is a dispute or disagreement between them, 
that is between the career people and the political appointees, the 
career staff, they are always supposed to win. 
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Mr. CLEGG. Right. 
Senator HATCH. Now, of course, that is not the case at all, is it? 

In his testimony here today, Mr. Henderson says that while 
changes in priorities within the Civil Rights Division come with 
changes in the administration, today these changes are literally 
challenging what he calls the ‘‘core functions of the Division.’’ Do 
you agree with that? 

Mr. CLEGG. No, I don’t. 
Senator HATCH. Or disagree with it. 
Mr. CLEGG. I disagree with that. I think that these are legitimate 

differences in legal philosophy and in enforcement philosophy. And, 
again, I don’t think that can assume that just because there is a 
dispute, that therefore it is the career people—or, excuse me, that 
it is the political people who are acting in an unprofessional way. 
Senator Kennedy, you know, professed to be astounded that there 
coincidentally was this front-page story in the Washington Post 
today on the very same day as these hearings were going to be. I 
don’t think that was a coincidence. I think that it is very unpro-
fessional for career people to leak information to the media for 
their own ends. But I think that that happens, and I think that 
it happened when I was in the Division, and it is happening now 
as well. 

Senator HATCH. Well, I would also like a response to Mr. Hen-
derson’s claim that the Civil Rights Division’s record on every 
score, that is, in every way, on every issue, in every area, is under-
mining effective enforcement of our Nation’s civil rights laws. Do 
you agree with that? That is a dramatic charge. Do you agree or 
disagree with that? 

Mr. CLEGG. No, I don’t. I— 
Senator HATCH. You don’t agree or you disagree? 
Mr. CLEGG. I do not agree with the charge that the civil rights 

laws are being dramatically undermined by this administration. 
Senator HATCH. OK. Well, you know, one of the things that I am 

concerned about is—I mentioned in my questions—and I asked him 
specifically because I wanted to see just what Mr. Kim would say 
about all these new areas of the law that we have enacted up here 
that are in addition to what they were back when you were there, 
Professor Landsberg, or at least statutorily different, because they 
weren’t enacted then. 

Mr. CLEGG. There are also demographic changes that take place, 
Senator Hatch. For instance, the fact that there are so many more 
immigrants now, so many more people who do not speak English 
well, means that more time has to be spent enforcing Section 203 
of the Voting Rights Act. 

Now, personally I don’t like Section 203 of the Voting Rights Act. 
I think it is unconstitutional. I think it is bad policy. But you all 
have passed it, in your wisdom, and the Justice Department has 
to enforce it. And if the Division— 

Senator HATCH. You enforced it when you were there? 
Mr. CLEGG. We did. And when the Division because of these de-

mographic changes is required to spend more, to devote more of its 
resources to enforcing those kinds of laws, it necessarily means 
that it is going to have fewer resources to devote to enforcing other 
kinds of laws. 
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Senator HATCH. Do you mind if I ask one more? 
Senator CARDIN. Please continue. 
Senator HATCH. I will be glad to yield back. 
Senator CARDIN. Go ahead. 
Senator HATCH. OK. I really appreciate the way Senator Cardin 

has allowed me to ask whatever I want to ask, and, of course, I 
would do the same for him if I were in his shoes. You have really 
been very decent and fair, as I think you always are. 

Mr. CLEGG. If I could just make one other point. 
Senator CARDIN. Please don’t let the Chairman know that. 
Senator HATCH. He said, ‘‘Don’t let the Chairman know that.’’ 
[Laughter.] 
Senator HATCH. No, no. I expect Senator Leahy to be fair, too, 

yes. 
Mr. CLEGG. Mr. Henderson gave as an example of how this ad-

ministration has turned its back on its historic role as enforcing 
the civil rights laws the briefs it filed in the Seattle and Louisville 
cases, which are currently pending before the Supreme Court. And 
Mr. Henderson said that in those cases the Division or the admin-
istration opposed voluntary desegregation efforts. I think that that 
is a very unfair way and misleading way to characterize the briefs 
that were filed by the administration in those cases. 

What the school boards in those cases were doing was assigning 
children to schools on the basis of race. I thought that it was the 
principle of Brown that you couldn’t do that. I thought that Brown 
made clear that you were not supposed to assign school children to 
schools on the basis of race. 

Now, you can call what Seattle and Louisville were doing ‘‘vol-
untary,’’ and I suppose it was voluntary in a sense that no court 
was forcing the school districts to do so. But, of course, if that is 
the way you are using the term ‘‘voluntary,’’ the segregation under 
Jim Crow was voluntary, too. The school children were not asking, 
were not volunteering, to be discriminated against in the Jim Crow 
era, and they weren’t volunteering to be discriminated against in 
Seattle or Louisville either. 

These were not cases about desegregation. These were cases 
about racial balancing, politically correct racial balancing, and tell-
ing children that they could go to this school and they couldn’t go 
to that school because of their skin color. 

Now, reasonable people can differ about whether that is a good 
policy or a bad policy. I think it is pretty clearly a bad policy. But 
to say that it is somehow beyond the pale for the administration 
to file a brief saying that that kind of discrimination is wrong is, 
I think, at best a gross exaggeration. 

Senator HATCH. Well, thank you. 
Mr. Driscoll, in your testimony you commented on the issue I 

raised earlier at Assistant Attorney General Kim, that is, the pri-
ority in the present Civil Rights Division to fight religious discrimi-
nation. Now, you served in the Civil Rights Division as this was 
developing, and I would like you to comment on its importance and 
how it fits into the overall mission of the Civil Rights Division. And 
do you agree with the New York Times last week that protecting 
Americans from religious discrimination is a distraction from what 
the Civil Rights Division is supposed to be doing? 
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Mr. DRISCOLL. Thank you for the question. I love to talk about 
the Department’s initiatives in this regard when I was there be-
cause it is something I was proud to be associated with. And I 
think protecting religious liberties fits in very well with the historic 
role of the Division, and I think it is at a different point on the 
curve, so to speak, than some of the other types of discrimination 
the Division combats. What I mean by that is when the Division 
started attacking racial discrimination 50 years ago, racial dis-
crimination was very overt, you know, by law in many jurisdic-
tions, and people made decisions not to hire African-Americans or 
not to let children go to school together explicitly on that basis. 
And over time, discrimination became more subtle and it becomes 
harder to smoke out, and you end up in the very complicated place 
we are today where most race discrimination cases brought by the 
Department, or the major ones that are talked about today, are 
about whether or not a test has a particular disparate impact on 
a group or that cognitive testing is fair to not fair to a particular 
group. 

The religion cases are back where the race cases were in 1957. 
You have many jurisdictions that say anyone can rent this hall 
after school is out, anyone can rent the school hall, except if you 
are religious. And that is what the rule says on its face. No one 
is hiding anything. No one says there really is no other reason we 
are doing this. They will tell you straight to your face: No, you 
can’t use this hall. You want to hold a Christian service in here. 

And to me, that is exciting. To prosecute those cases, I felt like 
some of the long-time members of the Division must have felt in 
the 1960s and 1970s on some of the race cases, that you had, you 
know, people explicitly saying, no, you can’t wear that particular 
type of headgear to your job because we don’t like it and we think 
it is inconsistent with how we want you to look. And to be able to 
confront discrimination that is that egregious was, in my mind, 
something to be proud of and to watch Eric Treene, who has been 
hired by the Department into a career position, manage that oper-
ation has made me extremely proud. 

I had the privilege of getting to argue one of those cases in Lou-
isiana, and it was simply stunning to see the position of the school 
board in question. 

So to me, I think the religious discrimination efforts of the De-
partment are to be commended. I think that Congress saw a need, 
acted unanimously, if I recall correctly, on RLUIPA to correct it. 
And so I think that the zoning cases the Department has brought 
are fantastic and needed. There were many places in the country 
where a non-majority religion would try to build a temple or a 
house of worship, and the locals would use the zoning ordinances 
to say, Oh, boy, that temple is going to be too high, that steeple 
might be too high. It is not really that there are Mormons moving 
to town that scares us. It is that we do not want 36-foot church 
steeples. And now with that statute the Department has the ability 
to remedy that injustice. 

And so to me it is exciting, it is needed, and it is something the 
Department is justly proud of, and I was proud to be a part of. 

And if I could address, Senator Hatch, one of your questions to 
Mr. Clegg, I think another reason cases fluctuate between adminis-
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trations—a legitimate reason they can—has to do with the stand-
ards different administrations apply in bringing a case. One of the 
things Assistant Attorney General Boyd and I did before we came 
to the Department in 2001 was we read transcripts of oversight 
hearings from this Committee and the House Judiciary Committee 
and the Civil Rights Division conduct during the Clinton adminis-
tration. And I felt bad for my predecessors in that they got raked 
over the coals pretty good by some of you for cases in which it was 
alleged the Department filed cases without sufficient basis or tried 
to get a remedy from a jurisdiction without a sufficient factual 
basis or legal basis. And so we had a pretty high standard to say, 
if we are going to go to court, we are going to win; and if we are 
going to settle a case, we are not going to settle it for what we 
wouldn’t have won in court. And there had been a history, when 
we arrived at the Division, of, I think, $4 to $5 million in sanctions, 
litigation sanctions against the Division for positions taken in court 
for overreaching. And so while it is great to be aggressive and ev-
eryone wants to aggressively enforce the Nation’s civil rights laws, 
if being aggressive means paying out $2 million to your opponent 
because you filed a case without legal merit, then maybe being ag-
gressive isn’t a good thing. 

And so we tried very hard to make sure that if we filed a case, 
we were going to win; and that if we settled the case, we recovered 
only what we could have gotten if we had won in court. 

Senator HATCH. Well, I appreciate your comments. 
Mr. Chairman, you know, under the Clinton administration, the 

Division was sanctioned over 1.7 million bucks for overreaching on 
an employment case. Now, you know, I wonder if that case would 
be reported favorably or unfavorably. 

Let me just finish with this, because it is a matter of great con-
cern to me. I was in law school when John F. Kennedy ran for 
President, and I saw the prejudice—and at the University of Pitts-
burgh. Pittsburgh was 60 percent Catholic. And I saw— 

Senator CARDIN. That is my alma mater, also. 
Senator HATCH. Pardon? 
Senator CARDIN. University of Pittsburgh is where I went to 

school. 
Senator HATCH. Sure, and we are both— 
Senator CARDIN. I am not Catholic, though. 
[Laughter.] 
Senator HATCH. We are both great people, I have to say. 
Senator HATCH. You are catholic if you use the broad meaning 

of the term. 
But let me just say this: that there was a lot of prejudice at that 

time, and I think we broke through that. Then I look at—now, I 
do not mean to dwell on it except that it comes personally home 
to me as well. I don’t like discrimination. You know that, Wade, 
Mr. Henderson. I have done an awful lot to try and support you 
over the years, and I am going to continue to do so. I was the prime 
sponsor of the Civil Rights for Institutionalized Persons. I am one 
of the prime sponsors of the Emmett Till case, and you can go right 
on down the line. We have not always agreed, but I think we both 
come from a tradition of wanting to do what is right in these areas. 
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But I look at Mitt Romney running now, and all of these papers 
that are criticizing this administration are running scurrilous com-
ments about his personal religious beliefs, even though all of them 
admit he lives a very morally upright life, has a wonderful family, 
has been an exceptionally great business person, made the Winter 
Olympics the greatest Winter Olympics in the history of the busi-
ness, and yet you cannot read an article without some coming close 
to libel about his personal religious beliefs. And I think most people 
who know of his religious beliefs will have to admit they are pretty 
good people, the vast majority of them who live their religion, just 
like others are good people, just like our Catholic friends, our Bap-
tist—you name them. And yet we have that going on in our society, 
and it is pure and total bigotry. 

So I could empathize with any one of you who feels deeply about 
these issues, and I want to help you. On the other hand, there are 
differences in statistics. There are differences in cases. There are 
differences in administrations. But the major staff stays there re-
gardless, and they are not pushovers. And I have lived through 
those, and I have to say thank goodness they are not. But the point 
is that nobody can walk into the Civil Rights Division and just 
make it whatever they want it to be. You can have different points 
of view. You can have different approaches, legitimately, which I 
think they are in this case. 

I haven’t given you a very good chance to respond to some of 
these things, and I will certainly do that. But I just want you to 
know that we take this seriously, but I get a little tired of the real-
ly rotten media coverage in some of these areas. It is good to point 
out defects. It is good to point out things that aren’t quite right. 
But to slant them all in one way it just seems to me is just plain 
wrong. Unfortunately, I find that in a lot of these instances they 
have slanted them in the wrong way because they believe one way 
and others believe the other. 

Now, I only cite the Mormon instance because I have just seen 
it in everything ever since Mitt Romney—and I ran for President 
in 1999 for a short period. I wanted to get across some ideas, didn’t 
really think I had much of a chance, and that proved to be true. 
But I was sick and tired of some of the prejudices that were out 
there, and I was going to do what I can about it and have ever 
since. 

But all I can say is that each of you I honor because you have 
taken time to come and be with us. Each of you has your respective 
points of view, but let’s understand that I just do not believe that 
these political appointees are bad people, and I just do not believe 
that they can overwhelm the thousands of workers at the Justice 
Department who may or may not agree with them. 

Yes, Wade, if you would like to— 
Senator CARDIN. I am going to allow Mr. Henderson a brief reply 

now. Senator Hatch has very deep views on this, and we have been 
very understanding on the time. We are now up to about 26 or 27 
minutes on the 5-minute round, and that is quite all right because 
I think you have made an important point, and I think in this 
hearing we can afford the latitude of a little bit of discretion con-
sidering the time that we had available. 
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So I will let Mr. Henderson respond, and then the Chair will 
have some questions. 

Mr. HENDERSON. Thank you, Mr. Chairman. I appreciate it. And, 
Senator Hatch, thank you for the courtesy of providing a response. 

Let me say at the outset that I think we are in complete agree-
ment about the treatment of Governor Romney and the question of 
his religion in the public debate about his qualifications for the 
Presidency. I think we should set that aside. I think that should 
not be the subject of conjecture in the way that you have character-
ized it here, and we would agree. 

In addition to my work at the Leadership Conference, Senator, 
I serve as the Joseph Rauh Professor of Public Interest Law at the 
University of the District of Columbia. I mention it because I know 
that you knew Joseph Rauh, who was an extraordinary lawyer and 
advocate on behalf of civil and human rights, the long-time pro 
bono counsel to the Leadership Conference on Civil Rights. 

I also know that your personal record as well as that of Chair-
man Cardin is beyond question with regard to your commitment to 
civil and human rights. 

Senator HATCH. Thank you. 
Mr. HENDERSON. And I think the record that you both bring to 

the table makes a larger point, which is to say that the protection 
of civil rights is not a partisan issue, it is a national issue. 

Now, I am reminded that on this, the 50th anniversary of the 
Little Rock nine school case, the effort to integrate the high schools 
in Little Rock, the response of President Eisenhower and the re-
sponse of Congress in passing the Civil Rights Act of 1957, which, 
of course, established the Civil Rights Division, was born out of a 
recognition that more was needed to protect the constitutional 
rights of all Americans. The history of the Civil Rights Division 
under Republican leadership and under Democratic leadership in 
pursuing a goal of integrating schools in the Old South made a tre-
mendous impact in helping to transform America and having it be-
come the ‘‘more perfect union’’ it is today. It is, of course, not per-
fect but it is a more perfect union than it was 50 years ago. 

Senator HATCH. I agree. 
Mr. HENDERSON. The truth is it gave me great distress to see the 

Justice Department move from the courageous positions it took 
under Eisenhower’s Attorney General, Herbert Brownell, in helping 
to integrate schools into an amicus brief filed in the Louisville and 
Seattle desegregation cases that sought to limit what may well be 
the only last best effort to ensure integrated public education on a 
voluntary basis in school systems struggling to overcome the dif-
ficulty and inequality that is inherent in America’s education sys-
tem. 

We know that the struggle for civil and human rights has not at 
the end of the day been entirely as successful as many of us, your-
self included, would have liked. The truth is our school systems 
today are as unequal, providing as limited an opportunity in many 
respects as they did many years ago, and it is only because of Fed-
eral efforts of the kind that we are talking about here, plus the in-
volvement of local parents and, obviously, school boards in trying 
to change the system which we have today. 
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I do not take a back seat to anyone in respect for the protection 
of civil rights, and I certainly recognize that the Department does 
have statutory responsibilities that have been broadened over the 
past 50 years. But to suggest that changes in administration result 
in the kinds of fall-off in the enforcement of existing civil rights 
laws that make such a difference in the lives of ordinary Americans 
is, in my judgment, to damn the political process beyond what it 
deserves. What we are looking at here is a manipulation of discre-
tion and statutory responsibility in a way that represents a sub-
stantial step back from what most Americans believe is the respon-
sibility of our Government to all of its citizens. And to those who 
are on the wrong side, if you will, of the rights question—that is 
to say, to those who are struggling to make the meaning of Amer-
ican citizenship reach, you know, the fulfillment of what the Con-
stitution promises to all, to not have the Justice Department on our 
side as we struggle for these issues, in my judgment, is incon-
sistent with the efforts of the great men and women, both Repub-
lican and Democrat, who helped to bring this Division into exist-
ence. 

So I think it is certainly a perfect opportunity on this, the 50th 
anniversary of the Division and its foundation, that Congress ex-
amine the core questions of whether the Division is living up to the 
charge that Congress gave it when it was created 50 years ago. 
And I think the testimony that we have submitted today is fully 
consistent with the view of sponsors of the Civil Rights Division 
that went beyond the kind of political considerations which we are 
talking about this afternoon. 

Senator CARDIN. I thank the panel for their patience. There are 
a couple questions that I do want to ask, though, to try to make 
sure the record is complete. 

Mr. Clegg, I found very disappointing your explanation of the 
Washington Post article, sort of glossing over the content, and 
maybe suggesting that it is the political appointees who protect the 
nonpartisan operations of the Department of Justice and it is the 
career attorneys that you have to watch out are the partisan activ-
ists. I think that is an affront to the employees at the Department 
of Justice, the career employees who have, I think, withstood an 
awful lot in carrying out their work. So let me turn to one of those 
career employees in the Department of Justice, Professor 
Landsberg, if I might. He is not wearing a white jacket, but I do 
believe he raised—you raised a point that to me applies to both ca-
reer line attorneys at the Department of Justice Civil Rights Divi-
sion as well as the political appointees, and that is, they have to 
say no to political pressure. 

We are holding a series of hearings in the Judiciary Committee 
on the problems of the hiring and firing of U.S. Attorneys and the 
political influence that has been used in the firing of U.S. Attor-
neys. I must tell you, I am concerned as to whether similar prac-
tices are taking place within the Civil Rights Division as far as try-
ing to hire individuals that have certain leanings rather than look-
ing for career people. 

So I just really want to get your take on the importance of not 
just the career attorneys, but the political appointees standing up 
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to political pressure in order to carry out what is important tradi-
tion of the Civil Rights Division. 

Mr. LANDSBERG. I think the public expects and deserves fair en-
forcement of the law. If the public believes that enforcement of the 
law is dictated by political pressures, they are not going to have 
confidence in the law; they are not going to have confidence in the 
Department of Justice. A lawyer depends upon his or her reputa-
tion, his credibility, and I think that whenever the Department en-
gages in the kinds of activities that you have described, that then 
the credibility of the Department suffers. 

We have seen examples of that over time, and I think a lot of 
these examples are due to the failure of the two groups to talk to 
one another on some occasions. A very good example was at the be-
ginning of the Reagan administration, the filing of a brief in the 
Bob Jones case, which was basically saying that it was all right for 
tax-exempt educational institutions to discriminate based on race. 
I think if the political appointees had listened, engaged in dialog 
with the career people, they could have avoided a very bad mis-
take. 

I think, on the other hand, that in my career I have seen a num-
ber of instances of great courage being demonstrated. I mentioned 
a couple of those in my written testimony. At the beginning of the 
Reagan administration also, I was in Solicitor General Lee’s office 
when we were arguing about the position in a case, and the Edu-
cation Department wanted to reverse the position of the prior ad-
ministration in a case. And they weren’t getting anywhere with the 
Solicitor General. Finally, one of the Education Department law-
yers said, ‘‘But we won the election.’’ And Solicitor General said, 
‘‘Well, that has nothing to do with what position we ought to take 
in this case. The question is the law.’’ And I think that that is what 
we want to see from our law enforcement officials. 

Senator CARDIN. The reports in the Washington Post would tell 
us to the contrary. The action taken against Angela Miller and 
Sarah Harrington and other—allegedly. I mean, we will wait to see 
what the facts show, but what these reports are indicating is that 
there were political considerations on taking cases away from 
them, encouraging them to basically leave because they voted for 
the wrong person in the last election. 

That is certainly troublesome to me, and we started the hearing 
a little over 3 hours ago, and Mr. Kim has denied any of this, and 
I feel a little bit better knowing he is going to take some action to 
make it clear to his Department that that will not be tolerated. I 
will wait to see the exact language of what he issues. But I must 
tell you, these articles just do not come out of thin air. 

Mr. LANDSBERG. Mr. Chairman, I have to tell you that in my 20- 
some-odd years at the Division, I made lots of recommendations to 
lots of Assistant Attorneys General that they rejected. I wasn’t 
happy they rejected them. But never did I lose a job because I dis-
agreed with an Assistant Attorney General. I had many very vehe-
ment discussions with Assistant Attorney General William Brad-
ford Reynolds, who was the last one I worked for. We disagreed 
quite a bit. Never was there a suggestion that I would lose my job, 
that I would be removed as the head of the Appellate Section be-
cause I disagreed with him. 
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So I think that there is a difference. I think that it is a healthy 
thing. I agree the political appointee should not just rubber stamp 
what the career people have to say. Obviously they have their own 
responsibility. But they do have a—there is a process that I think 
is essential to follow, and the process includes respectful consider-
ation of what the career people have to say. If you disagree with 
what they have to say, then let’s have a discussion of it. Let’s hash 
it out. Let’s see if we can reach some agreement. If we can’t reach 
some agreement at the end of the day, obviously the boss has the 
final word. But the final word is not, ‘‘I am going to fire you be-
cause I disagreed with you.’’ 

Senator CARDIN. I think that is what troubles a lot of us about 
what is happening in this administration. We understand that the 
administration has the right to have its priorities pursued, and we 
understand there are different priorities, even within the Office of 
Civil Rights, and that is the prerogative of the administration. It 
is also the prerogative of the administration to make the final judg-
ments. But the political interference here appears to have gone be-
yond what has been the historical record of the Civil Rights Divi-
sion, but also what is permitted by law. 

Mr. Clegg, I just want to make sure I get on the record, and Mr. 
Driscoll, whether you believe that the two provisions that are—one 
a regulation of the Department of Justice making it wrong to dis-
criminate on political affiliation, and the other civil rights rules 
that it would be a prohibited practice to discriminate based upon 
political affiliation. Do you agree with those provisions that are in 
regulation and law? 

Mr. CLEGG. Yes, I do, and, of course, it is sort of beside the point 
whether I agree with them are not. They are the law, and they 
have to be followed. 

Senator CARDIN. Well, I know, but we could change them. We 
have the ability to change the civil service laws. It is in the United 
States Code. We could change it. 

Mr. CLEGG. I think that that is fine. You know, my only caveat, 
as I said in my written testimony, is that I think it is appropriate 
in deciding who gets hired to try to hire the person who is the best 
person for the job. And that can include the fact that that person 
shares a commitment to the enforcement agenda that the adminis-
tration has. The example that I gave— 

Senator CARDIN. So would it be appropriate to suggest that the 
appointments come from the political party’s attorney list that have 
been involved in election laws for that political party? 

Mr. CLEGG. No. I think that— 
Senator CARDIN. Well, perhaps if your priority in your adminis-

tration is to make sure that the election laws are fairly applied, 
wouldn’t you go to your political party then and get their best law-
yers? 

Mr. CLEGG. No, because I don’t think that that is a very good 
proxy for getting enough lawyers. 

Senator CARDIN. But I am not sure I understand how you get the 
right people. 

Mr. CLEGG. Well, let me give you an example. You know, suppose 
that Bobby Kennedy, when he was the Attorney General, was hir-
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ing people to work in the Civil Rights Division, and he had two ap-
plicants, both of whom had great credentials, and— 

Senator CARDIN. We are talking about for a career position, not 
a political appointment. 

Mr. CLEGG. A career position. 
Senator CARDIN. And the Attorney General is doing the inter-

viewing himself. 
Mr. CLEGG. Right. Or, you know, make it Burke Marshall, if you 

want. 
Senator CARDIN. Well, no, I raise that because prior to Attorney 

General Ashcroft, these appointments were vetted through career 
individuals, these appointments. It is only under Attorney General 
Ashcroft and this administration that that was taken over by polit-
ical appointees. 

Mr. CLEGG. Now, I read that, too, but I have to tell you, Senator, 
that when I was a political deputy in the Civil Rights Division, I 
was involved in deciding who got hired as a line attorney— 

Senator CARDIN. You did the interviewing process and you were 
the principal person? 

Mr. CLEGG. Sometimes—no, I wasn’t the principal person, but I 
was— 

Senator CARDIN. Who was the principal person? 
Mr. CLEGG. Well, I think the final decision was the head of the 

Division. 
Senator CARDIN. But who vetted—who went through the applica-

tions? Who was the one who did the preliminary work? 
Mr. CLEGG. I don’t even remember. I think it was probably the 

section chief. But my point is—let me finish my example, if I could. 
If Kennedy was trying to decide which of two applicants to hire and 
both applicants had superb qualifications, but one of them had a 
real visceral commitment, a passionate commitment to dismantling 
Jim Crow, and, really had the fire in the belly to get down there 
and enforce the laws and thought that Brown v. Board of Edu-
cation was rightly decided and that the civil rights laws needed to 
be enforced, and the other one didn’t and thought that Brown was 
wrongly decided and was really lukewarm, I think it would be per-
fectly appropriate for the administration to say, well, this guy, the 
first guy, is better for the job. 

Senator CARDIN. We are not going to see eye to eye on this be-
cause I want the process within the Department of Justice to look 
at the qualifications of the individuals, not just what they say and 
what they are committed to, but take a look at their record. I want 
experienced individuals that know what the civil rights laws are 
about, know how to enforce those civil rights laws, have experience 
and are going to be competitive against the forces they have to 
come against. 

Mr. CLEGG. I do, too. 
Senator CARDIN. That is who I want there. 
Mr. CLEGG. I do, too. 
Senator CARDIN. So I am not interested in interviewing people 

and giving them a litmus test on a particular issue. I want to get 
the best career people. And what worries me is that I think your 
thoughts are what is currently being used by the Department of 
Justice, that is, to look beyond the qualifications of the attorneys 
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that apply for these positions, but to start looking at certain litmus 
tests that are very much related to party affiliation. And that 
should have no place in the Civil Rights Division, should have no 
place in hiring attorneys that are career attorneys. 

We are not going to agree on the process for hiring attorneys, but 
I did want to get your view on the current law, and I did not get 
Mr. Driscoll’s. Just for the record—you can answer yes or no—do 
you support the current prohibitions against discrimination based 
upon party affiliation? 

Mr. DRISCOLL. I do. I think they are appropriate. 
Senator CARDIN. Thank you. I would just like to get your reac-

tion to the reports in the Washington Post today. Is that just busi-
ness as usual? Or do you see that as just partisan snips by the in-
dividuals involved? Or do you think it is serious issues? 

Mr. CLEGG. I think it is a newspaper article. I don’t know how 
much of it is true. 

Senator CARDIN. I take it when you were— 
Mr. CLEGG. I think there are some parts of it—if some parts of 

it are true, they are disturbing. 
Senator CARDIN. I have had many positions I have held in public 

life, including responsible positions on the Ethics Committee hav-
ing to investigate actions. And I must tell you, I treat articles in 
the paper with the respect they should receive; that is—no, because 
it affects public opinion, it affects what the public out there is see-
ing. And if there is something out there that is wrong, I want to 
correct it. 

So what is in this paper concerns me greatly, and if it is false, 
let us get the facts out to show it. But to say it is just an article, 
I think that is what Mr. Putin says: These are just articles, so, 
therefore, we will control the press. 

Mr. CLEGG. My point is— 
Senator CARDIN. Mr. Driscoll, how do you feel about the articles 

that are in the paper? How about this? I am going to give you a 
chance for record. 

Mr. CLEGG. I didn’t say it was ‘‘just an article.’’ I said ‘‘it is a 
newspaper article.’’ 

Mr. DRISCOLL. I guess I am waiting to see—I know it is under 
review, it is under investigation. I certainly think that it is an in-
teresting timing that the article came out the day Mr. Kim was 
going to testify concerning events that happened multiple years 
ago. But I think it raises serious allegations that deserve to be in-
vestigated. But I know the Department has strong protections and 
it is an employee personnel matter that the Department can han-
dle. 

Senator CARDIN. The Department can handle. OK. Thank you for 
your responses. 

Professor Norton, I want to give you a chance. Mr. Clegg has sev-
eral times referred to your testimony as far as the numbers. Dur-
ing his direct testimony, he compared the circumstances in the 
1960s to today and said that clearly the challenges are different 
today than they were in the 1960s. 

Now, your testimony, I thought, dealt with the comparison be-
tween the Clinton administration and the Bush II administration. 
And I haven’t noticed a dramatic change in the landscape in the 
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last—well, maybe I have noticed a change in the landscape, but it 
is not necessarily all positive in the last 61⁄2 years. So I want to 
give you a chance to talk a little bit more about the type of cases, 
the number of cases, the quality of cases that you referred to in 
your direct testimony that has been now referred to several times, 
I think by both Mr. Driscoll and Mr. Clegg. 

Ms. NORTON. Thank you, Mr. Chairman. There are at least two 
points on which I agree with Mr. Clegg, but perhaps very little 
else. 

First, I agree that we should not expect the numbers to remain 
in complete and perfect lockstep from administration to adminis-
tration, but what we are seeing between the previous administra-
tion and this one is not a minor change in numbers, but a dramatic 
change. We are talking about basically half of the Title VII enforce-
ment activity that we saw during the Clinton years. That is not a 
minor variation. That is a dramatic change. 

Second, I also agree with him that race discrimination is not the 
problem in 2007 that it was in 1967. However, I find it hard to be-
lieve that race discrimination is only half the problem in 2007 than 
it was in 1997. And, again, that is what the enforcement numbers 
would lead one to believe because we are seeing half the enforce-
ment activity with respect to Title VII than we saw during the pre-
vious administration. 

Folks talk about the fact that priorities change from administra-
tion to administration. That is true. It is true that the Civil Rights 
Division has many important and competing responsibilities. How-
ever, given the genesis of both Title VII and the Civil Rights Divi-
sion itself in the civil rights movement on behalf of African-Ameri-
cans, I find it hard to believe that fighting job discrimination 
against African-Americans and Latinos could ever fail to be a pri-
ority. 

But even if you disagree with me about that and you think that 
there should be other priorities or there are other types of discrimi-
nation that should command more attention today, let me know 
that the enforcement activity has dropped across the board so that 
workers of all protected classes are suffering. There are two excep-
tions. The two areas in which the Employment Litigation Section 
enforcement activity has increased are these: No. 1, there has been 
a rise in the number of pattern and practice cases alleging religious 
discrimination; and, No. 2, there has been a rise in the number of 
pattern and practice cases alleging discrimination against white 
men. 

Every other measure has declined, and declined steeply. If all we 
were talking about were those two changes, if those were the only 
two changes and everything else had remained the same, I 
wouldn’t be here today, or at least I would have very little to say. 
But the problem is that everything else, every other measure has 
dropped—measures for African-Americans, for Latinos, for women, 
for victims of retaliation, and for individual victims of religious dis-
crimination. I will note that those numbers have dropped substan-
tially. During the Clinton administration, at least 11 claims were 
brought on behalf of individual victims of religious discrimination. 
We have seen only two during the current administration. 
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Senator CARDIN. So it is numbers. Are there examples of oppor-
tunities that the Department of Justice Civil Rights Division has 
not been aggressive that could have made a major difference? We 
know of a couple cases that you mentioned where they did get in-
volved, and I appreciate your clarification of the record on those 
two cases that I referred to with Mr. Kim. But the numbers tell 
us one thing. Are there stories that we know where we would have 
hoped that the Department would have been more conscientious 
and they did not move forward? 

Ms. NORTON. Well, I guess I could offer a couple of things for 
your consideration. Each year the EEOC refers several hundred 
cases to the Department of Justice for possible litigation. These are 
cases in which individual employees of State and local governments 
have charged discrimination, that the EEOC has investigated those 
claims and concluded that there is reasonable cause to believe that 
discrimination has occurred, and has referred the matter to the De-
partment of Justice for possible litigation. Several hundred a year. 
They vary from 200 to 500 a year. Yet over the last 61⁄2 years— 
so that is thousands of cases; I would say over 3,000 cases over 
those year, 3,000 referrals—we have seen 28 individual claims 
brought. It seems to me there is a whole pool of possible cases that 
are not being tapped into right now. 

Senator CARDIN. And I believe I am correct that the number of 
attorneys has actually increased, so they actually have more attor-
neys to— 

Ms. NORTON. Yes, approximately 20 percent more attorneys have 
been assigned to the Employment Litigation Section during the 
Bush administration compared to the previous administration, 
which is very troubling. Basically what we are seeing is the current 
administration doing considerably less despite considerably greater 
resources. 

Senator CARDIN. Well, let me thank the panel for their patience. 
I know it has been a long hearing. These are issues that are impor-
tant for our Committee to review. 

The hearing record will remain open for 1 week for additional 
written submissions. The Committee will stand in recess. Thank 
you all very much. 

[Whereupon, at 5:06 p.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record follows.] 
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